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                             APPLIED MATERIALS, INC. 

                      CONSOLIDATED STATEMENTS OF OPERATIONS 

                                   (UNAUDITED) 

 

 

                                        Three Months Ended        Six Months Ended 

                                   ------------------------- ------------------------- 

(In thousands, except per            April 26,     May 2,      April 26,     May 2, 

 share amounts)                        1998         1999         1998         1999 

- ---------------------------------- ------------ ------------ ------------ ------------ 

                                                               

Net sales.......................... $1,176,316   $1,117,626   $2,484,001   $1,860,103 

Cost of products sold..............    622,027      600,385    1,300,271    1,021,759 

                                   ------------ ------------ ------------ ------------ 

Gross margin.......................    554,289      517,241    1,183,730      838,344 

 

Operating expenses: 

   Research, development and 

     engineering...................    181,937      166,144      364,266      307,351 

   Marketing and selling...........     84,689       77,200      171,078      147,933 

   General and administrative......     76,745       80,885      142,513      142,479 

   Non-recurring items ............        --           --        32,227        5,000 

                                   ------------ ------------ ------------ ------------ 

Income from operations.............    210,918      193,012      473,646      235,581 

 

Income from litigation settlement..        --           --        80,000       20,000 

 

Interest expense...................     11,885       11,594       23,749       23,064 

Interest income....................     18,230       23,856       39,509       49,402 

                                   ------------ ------------ ------------ ------------ 

Income before taxes................    217,263      205,274      569,406      281,919 

Provision for income taxes.........     76,042       63,635      199,292       87,395 



                                   ------------ ------------ ------------ ------------ 

Net income.........................   $141,221     $141,639     $370,114     $194,524 

                                   ============ ============ ============ ============ 

Earnings per share: 

   Basic...........................      $0.39        $0.38        $1.01        $0.52 

   Diluted.........................      $0.37        $0.36        $0.98        $0.50 

 

Weighted average number of shares: 

   Basic...........................    365,936      374,300      366,555      372,379 

   Diluted.........................    379,247      395,724      379,320      392,242 

 

    See accompanying notes to consolidated condensed financial statements. 

 

 



 

                             APPLIED MATERIALS, INC. 

                     CONSOLIDATED CONDENSED BALANCE SHEETS* 

 

 

                                                  Oct. 25,      May 2, 

(In thousands)                                     1998          1999 

- ---------------------------------------------- ------------  ------------ 

                                                        

ASSETS 

 

Current assets: 

   Cash and cash equivalents...................   $575,205      $518,564 

   Short-term investments......................  1,188,351     1,499,076 

   Accounts receivable, net....................    764,472       920,464 

   Inventories.................................    555,881       577,917 

   Deferred income taxes.......................    337,906       337,016 

   Other current assets........................     97,140       107,845 

                                               ------------  ------------ 

Total current assets...........................  3,518,955     3,960,882 

 

Property, plant and equipment, net.............  1,261,520     1,209,177 

Other assets...................................    149,217       153,447 

                                               ------------  ------------ 

Total assets................................... $4,929,692    $5,323,506 

                                               ============  ============ 

LIABILITIES AND STOCKHOLDERS' EQUITY 

 

Current liabilities: 

   Notes payable...............................       $644        $8,994 

   Current portion of long-term debt...........      7,367         6,846 

   Accounts payable and accrued expenses.......  1,041,341     1,024,418 

   Income taxes payable........................     68,974       199,672 

                                               ------------  ------------ 

Total current liabilities......................  1,118,326     1,239,930 

 

Long-term debt.................................    616,572       613,336 

Deferred income taxes and other liabilities....     74,173        84,435 

                                               ------------  ------------ 

Total liabilities..............................  1,809,071     1,937,701 

                                               ------------  ------------ 

Stockholders' equity: 

   Common stock................................      3,679         3,754 

   Additional paid-in capital..................    792,145       876,718 

   Retained earnings...........................  2,328,940     2,523,464 

   Accumulated other comprehensive income/(loss     (4,143)      (18,131) 

                                               ------------  ------------ 

Total stockholders' equity.....................  3,120,621     3,385,805 

                                               ------------  ------------ 

Total liabilities and stockholders' equity..... $4,929,692    $5,323,506 

                                               ============  ============ 

 

* Amounts as of May 2, 1999 are unaudited. Amounts as of October 25, 1998 

  are from the October 25, 1998 audited financial statements. 

 

    See accompanying notes to consolidated condensed financial statements. 



 

 

                             APPLIED MATERIALS, INC. 

                 CONSOLIDATED CONDENSED STATEMENTS OF CASH FLOWS 

                                   (UNAUDITED) 

 

 

                                                           Six Months Ended 

                                                    -------------------------- 

                                                      April 26,       May 2, 

(In thousands)                                         1998           1999 

- --------------------------------------------------- ------------  ------------ 

                                                           

Cash flows from operating activities: 

  Net income......................................     $370,114      $194,524 

  Adjustments required to reconcile net income 

    to cash provided by operations: 

    Acquired in-process research and 

     development expense..........................       32,227           -- 

    Depreciation and amortization.................      136,604       141,542 

    Deferred income taxes.........................         (932)        1,117 

    Changes in assets and liabilities, net of 

     amounts acquired: 

       Accounts receivable........................     (139,716)     (153,596) 

       Inventories................................      (32,451)      (26,255) 

       Other current assets.......................     (100,728)       (7,063) 

       Other assets...............................       (2,563)      (12,879) 

       Accounts payable and accrued expenses......      (87,000)      (16,123) 

       Income taxes payable.......................      (44,311)      128,742 

       Other liabilities..........................       10,294         8,635 

                                                    ------------  ------------ 

Cash provided by operations.......................      141,538       258,644 

                                                    ------------  ------------ 

Cash flows from investing activities: 

  Capital expenditures, net of retirements........     (293,605)      (93,113) 

  Cash paid for licensed technology...............      (32,227)          -- 

  Proceeds from sales of short-term investments...      520,318       423,515 

  Purchases of short-term investments.............     (332,207)     (734,240) 

                                                    ------------  ------------ 

Cash used for investing...........................     (137,721)     (403,838) 

                                                    ------------  ------------ 

Cash flows from financing activities: 

  Short-term debt activity, net...................      (23,939)        8,857 

  Long-term debt activity, net....................       (3,801)       (5,506) 

  Common stock transactions, net..................     (114,974)       86,207 

                                                    ------------  ------------ 

Cash provided by/(used for) financing.............     (142,714)       89,558 

                                                    ------------  ------------ 

Effect of exchange rate changes on cash...........          218        (1,005) 

                                                    ------------  ------------ 

Decrease in cash and cash equivalents.............     (138,679)      (56,641) 

Cash and cash equivalents - beginning of period...      448,043       575,205 

                                                    ------------  ------------ 

Cash and cash equivalents - end of period.........     $309,364      $518,564 

                                                    ============  ============ 

 

 

For the six months ended April 26, 1998, cash payments for interest and 

income taxes were $22,532 and $237,043, respectively.  For the six months ended 

May 2, 1999, cash payments for interest were $21,701 and net income tax 

refunds were $52,128. 

 

  See accompanying notes to consolidated condensed financial statements. 



 

 

                          APPLIED MATERIALS, INC. 

        NOTES TO CONSOLIDATED CONDENSED FINANCIAL STATEMENTS (Unaudited) 

                       SIX MONTHS ENDED MAY 2, 1999 

 

 

1)      Basis of Presentation 

In the opinion of management, the unaudited consolidated condensed financial 

statements of Applied Materials, Inc. (the Company) included herein have 

been prepared on a consistent basis with the October 25, 1998 audited 

consolidated financial statements and include all material adjustments, 

consisting of normal recurring adjustments, necessary to fairly present the 

information set forth therein.  These interim consolidated condensed 

financial statements should be read in conjunction with the October 25, 1998 

audited consolidated financial statements and notes thereto included in the 

Company's 1998 Annual Report, which is incorporated by reference in the 

Company's Form 10-K for the fiscal year ended October 25, 1998.  The 

Company's results of operations for the three and six months ended May 2, 

1999 are not necessarily indicative of future operating results. 

 

The Company's fiscal year ends on the last Sunday in October of each year. 

Fiscal 1998 contained 52 weeks, whereas fiscal 1999 will contain 53 weeks. 

For fiscal 1999, the first quarter contains 14 weeks, and all other quarters 

contain 13 weeks. 

 

The preparation of financial statements in conformity with generally 

accepted accounting principles requires management to make estimates and 

assumptions that affect the amounts reported in the financial statements and 

accompanying notes.  Actual results could differ materially from those 

estimates. 

 

2)      Earnings Per Share 

Basic earnings per share is determined using the weighted average number of 

common shares outstanding during the period.  Diluted earnings per share is 

determined using the weighted average number of common shares and 

equivalents (representing the dilutive effect of stock options) outstanding 

during the period.  The Company's net income has not been adjusted for any 

period presented for purposes of computing basic and diluted earnings per 

share. 

 

For purposes of computing diluted earnings per share, weighted 

average common share equivalents do not include stock options with 

an exercise price that exceeds the average fair market value of the 

Company's common stock for the period.  For the three months ended 

May 2, 1999, options to purchase approximately 500,000 shares of 

common stock at an average exercise price of $65.49 were excluded 

from the computation, and for the six months ended May 2, 1999, 

options to purchase approximately 834,000 shares of common stock at 

an average exercise price of $62.15 were excluded from the 

computation. 

 

 

3)      Inventories 

Inventories are stated at the lower of cost or market, with cost determined 

on a first-in, first-out (FIFO) basis.  The components of inventories are as 

follows (in thousands): 

 

 

 

                                     October 25,      May 2, 

                                         1998          1999 

                                     ------------  ------------ 

                                              

 Customer service spares............    $239,139      $223,542 

 Raw materials......................      98,180       113,774 

 Work-in-process....................     126,533       160,155 

 Finished goods.....................      92,029        80,446 

                                     ------------  ------------ 

                                        $555,881      $577,917 

                                     ============  ============ 

 

 

4)      Other Assets 

The components of other assets are as follows (in thousands): 

 

 

 

                                     October 25,      May 2, 

                                         1998          1999 



                                     ------------  ------------ 

                                              

 Purchased technology, net..........     $91,218       $83,820 

 Goodwill, net......................      11,614        10,642 

 Other..............................      46,385        58,985 

                                     ------------  ------------ 

                                        $149,217      $153,447 

                                     ============  ============ 

 

 

Purchased technology and goodwill are presented at cost, net of accumulated 

amortization, and are being amortized over their estimated useful lives of 

eight years using the straight-line method.  The Company periodically 

analyzes these assets to determine whether an impairment in carrying value 

has occurred. 

 

5)      Accounts Payable and Accrued Expenses 

The components of accounts payable and accrued expenses are as follows (in 

thousands): 

 

 

 

                                     October 25,      May 2, 

                                         1998          1999 

                                     ------------  ------------ 

                                              

 Accounts payable...................    $182,616      $290,445 

 Compensation and benefits..........     185,391       195,579 

 Installation and warranty..........     179,742       166,058 

 Restructuring......................      91,781        26,857 

 Other..............................     401,811       345,479 

                                     ------------  ------------ 

                                      $1,041,341    $1,024,418 

                                     ============  ============ 

 

 

6)      Accrued Restructuring Costs 

Restructuring activity was as follows (in thousands): 

 

 

 

                                      Severance 

                                         and 

                                       Benefits     Facilities     Total 

                                     ------------  ------------ ------------ 

                                                        

 Balance, October 25, 1998..........     $35,286       $56,495      $91,781 

 Amount utilized....................     (27,792)      (22,829)     (50,621) 

                                     ------------  ------------ ------------ 

 Balance, January 31, 1999..........      $7,494       $33,666      $41,160 

 Amount utilized....................      (1,584)      (12,719)     (14,303) 

                                     ------------  ------------ ------------ 

 Balance, May 2, 1999...............      $5,910       $20,947      $26,857 

                                     ============  ============ ============ 

 

 

During the second fiscal quarter of 1999, $11 million of cash was used for 

restructuring costs.  The majority of the remaining cash outlays of $27 

million is expected to occur before the end of fiscal 1999. 

 

7)      Non-recurring Items 

 

Acquisition 

The Company's results of operations for the first fiscal quarter of 1999 

include $5 million of pre-tax operating expenses incurred in connection with 

the acquisition of Consilium, Inc., which was completed on December 11, 

1998. 

 

Licensed Technology 

During the first fiscal quarter of 1998, the Company entered into an 

agreement with Trikon Technologies, Inc. for a non-exclusive, worldwide, 

perpetual license of MORI(TM) plasma source and Forcefill(TM) deposition 

technology.  Because the development of this technology had not yet reached 

technological feasibility at the time of its acquisition and had no 

alternative future use for the Company, the Company recognized $32 million, 

including transaction costs, of acquired in-process research and development 

expense at the time of its acquisition. 

 

8)      Litigation Settlements 

During the first fiscal quarter of 1998, the Company settled all outstanding 

litigation with ASM International, N.V. (ASMI).  As a result of this 



settlement, the Company received a convertible note for $80 million, against 

which $15 million was collected in November 1997.  In the fourth fiscal 

quarter of 1998, the Company determined, based on facts and circumstances 

known at the time, that collection of the remaining note balance was 

doubtful.  Based on this determination, the Company recorded a $65 million 

pre-tax, non-operating charge during its fourth fiscal quarter of 1998 to 

fully reserve the outstanding note balance. 

 

During the first fiscal quarter of 1999, and subsequent to the original 

maturity date of the note, the Company received a $20 million payment from 

ASMI and recorded the amount as pre-tax, non-operating income.  ASMI's 

payment was made in accordance with a restructuring of ASMI's obligations 

under the November 1997 litigation settlement agreement.  Pursuant to the 

new agreement, ASMI agreed to pay $20 million upon completion of the 

restructuring, $10 million on November 2, 1999 and $35 million no later than 

November 2, 2000.  The Company will recognize non-operating income related 

to the remaining balance of the note receivable upon receipt of cash. 

Certain other obligations of ASMI were also modified under the new 

agreement; however, these modifications are not expected to be material to 

the Company's financial condition or results of operations.  Royalties 

received from ASMI pursuant to the settlement agreement have not been, and 

are not expected to be, material. 

 

9)      Stockholders' Equity 

 

Comprehensive Income 

The Company adopted Statement of Financial Accounting Standards No. 130 

(SFAS 130), "Reporting Comprehensive Income," in the first fiscal quarter of 

1999.  SFAS 130 establishes new rules for the reporting and display of 

comprehensive income and its components, but does not impact net income or 

total stockholders' equity.  The components of comprehensive income, on an 

after-tax basis, are as follows (in thousands): 

 

 

 

                                        Three Months Ended        Six Months Ended 

                                   ------------------------- ------------------------- 

                                     April 26,     May 2,      April 26,     May 2, 

                                       1998         1999         1998         1999 

                                   ------------ ------------ ------------ ------------ 

                                                               

Net income.........................   $141,221     $141,639     $370,114     $194,524 

Foreign currency translation 

  adjustments......................      1,897      (10,027)      (6,752)     (13,988) 

                                   ------------ ------------ ------------ ------------ 

Comprehensive income...............   $143,118     $131,612     $363,362     $180,536 

                                   ============ ============ ============ ============ 

 

 

Accumulated other comprehensive income/(loss) presented in the accompanying 

consolidated condensed balance sheets consists entirely of accumulated 

foreign currency translation adjustments. 

 

Stock Repurchase Program 

The Company is authorized to systematically repurchase shares of 

its common stock in the open market to reduce the dilution 

resulting from its stock-based employee benefit and incentive 

plans.  This authorization is effective until the March 2001 Annual 

Meeting of Stockholders.  Subject to the criteria used by the 

Company in executing its systematic share repurchase program, the 

Company did not repurchase any shares of its common stock in the 

open market during the six months ended May 2, 1999, and 

repurchased 4,453,000 shares for a total cash outlay of $143 

million during the six months ended April 26, 1998. 

 

10)     New Accounting Pronouncements 

In May 1999, the Financial Accounting Standards Board (FASB) issued an 

Exposure Draft entitled "Accounting for Derivative Instruments and Hedging 

Activities - Deferral of the Effective Date of FASB Statement No. 133."  The 

Exposure Draft would amend Statement of Financial Accounting Standards No. 

133 (SFAS 133), "Accounting for Derivative Instruments and Hedging 

Activities," to defer its effective date to all fiscal quarters of all 

fiscal years beginning after June 15, 2000.  The Company is in the process 

of determining the effect of adopting SFAS 133, which will be effective for 

the first fiscal quarter of 2001 if the Exposure Draft becomes effective. 

 

11)    Subsequent Event 

On May 28, 1999, the Company announced that it entered into an 

agreement to acquire Obsidian, Inc. (Obsidian), a leading 

independent developer of fixed-abrasive chemical mechanical 

polishing solutions to the semiconductor industry, in a stock-for- 



stock merger.  The acquisition is expected to be closed by the end 

of June 1999, subject to regulatory approval and certain other 

conditions, and will be accounted for as a purchase.  The Company 

expects to issue approximately 2.5 million shares of its common 

stock to complete this transaction.  The purchase price in excess 

of the fair value of Obsidian's net assets is expected to be 

significant and will be allocated between intangible assets and in- 

process research and development expense. 

 

Item 2.  Management's Discussion and Analysis of Financial Condition and 

Results of Operations 

 

In addition to historical statements, this Quarterly Report on Form 10-Q 

contains forward-looking statements that are subject to certain risks and 

uncertainties that could cause actual results to differ materially from those 

stated or implied.  Forward-looking statements are those that use words such 

as "expects," "anticipates," "believes," "may," "will," "estimates" or similar 

expressions.  These forward-looking statements reflect management's opinions 

only as of the date hereof, and Applied Materials, Inc. (the Company) assumes 

no obligation to update this information.  Risks and uncertainties include, 

but are not limited to, those discussed below and in the section entitled 

"Trends, Risks and Uncertainties."  Other risks and uncertainties are 

disclosed in the Company's prior SEC filings, including its Annual Report on 

Form 10-K for the fiscal year ended October 25, 1998 and its Quarterly Report 

on Form 10-Q for the first fiscal quarter ended January 31, 1999. 

 

Results of Operations 

 

Demand for the Company's products can change significantly from period to 

period as a result of: 1) changes in the global economic environment, 

2) demand for semiconductors, 3) memory device prices and 4) the advanced 

technology requirements of semiconductor manufacturers.  For this and other 

reasons, the Company's results of operations for the three and six months 

ended May 2, 1999 may not necessarily be indicative of future operating 

results. 

 

A severe semiconductor equipment industry downturn began during the first half 

of the Company's fiscal 1998 as a result of the convergence of several 

factors: an economic crisis in Asia; semiconductor industry overcapacity 

(particularly DRAM devices); and reduced profitability for semiconductor 

manufacturers resulting from a movement among end users to sub-$1,000 personal 

computers (PCs).  These factors caused semiconductor manufacturers to 

significantly reduce and delay investment in manufacturing equipment during 

fiscal 1998.  During the Company's first fiscal quarter of 1999, the industry 

began to recover from this downturn, and the Company was able to achieve a 

record level of quarterly new orders for its second fiscal quarter of 1999. 

 

New Orders and Backlog 

The Company received record new orders of $1.4 billion for the second fiscal 

quarter of 1999, versus $1.0 billion for the first fiscal quarter of 1999 

and $684 million for the fourth fiscal quarter of 1998. 

 

New orders by region were as follows (dollars in millions): 

 

 

 

                                              Three Months Ended 

                                     ----------------------------------- 

                                      January 31, 1999     May 2, 1999 

                                     ----------------   ---------------- 

                                       ($)      (%)       ($)      (%) 

                                     -------  -------   -------  ------- 

                                                      

 North America*.....................    391       38       417       30 

 Europe.............................    178       17       199       14 

 Japan..............................    206       20       237       17 

 Korea..............................     64        6       104        7 

 Taiwan.............................    142       14       347       25 

 Asia-Pacific.......................     48        5        85        7 

                                     -------  -------   -------  ------- 

   Total............................  1,029      100     1,389      100 

                                     =======  =======   =======  ======= 

 

*Primarily the United States 

 

The increase in new orders from the first fiscal quarter of 1999 reflects an 

overall improvement in the health of the global economy and accelerating 

demand for semiconductors used in PCs and communications applications.  The 

most significant regional increase occurred in Taiwan, as 0.25 micron foundry 

capacity utilization continues to increase to support accelerating demand for 

logic devices.  The Company's backlog at May 2, 1999 was $1.4 billion, versus 



$1.2 billion at January 31, 1999 and $917 million at October 25, 1998. 

 

Net Sales 

The Company's net sales for the second fiscal quarter of 1999 increased 51 

percent from the first fiscal quarter of 1999 primarily as a result of an 

improvement in the overall semiconductor equipment business and market size 

from the depressed levels of the past three fiscal quarters.  The Company 

benefited from this improvement because of its strong product position in 

advanced applications for 0.25 and 0.18 micron device production.  Net sales 

for the second fiscal quarter of 1999 decreased 5 percent from the second 

fiscal quarter of 1998.  Net sales for the six months ended May 2, 1999 

decreased 25 percent from the corresponding period of fiscal 1998 due to low 

business volume in the first fiscal quarter of 1999 as semiconductor 

manufacturers continued to limit capital spending because of difficult 

industry conditions that began in early-to-mid 1998. 

 

Net sales by region were as follows (dollars in millions): 

 

 

 

                         Three Months Ended              Six Months Ended 

                 ------------------------------  ----------------------------- 

                    April 26,        May 2,         April 26,       May 2, 

                      1998            1999            1998           1999 

                 --------------  --------------  -------------- -------------- 

                   ($)    (%)      ($)    (%)      ($)    (%)     ($)    (%) 

                 ------- ------  ------- ------  ------- ------ ------- ------ 

                                                 

 

 North America*.    465     40      418     37      936     38     742     40 

 Europe.........    159     13      132     12      355     14     267     14 

 Japan..........    204     17      211     19      426     17     332     18 

 Korea..........     30      3      120     11       82      3     150      8 

 Taiwan.........    273     23      181     16      561     23     277     15 

 Asia-Pacific...     45      4       56      5      124      5      92      5 

                 ------- ------  ------- ------  ------- ------ ------- ------ 

   Total .......  1,176    100    1,118    100    2,484    100   1,860    100 

                 ======= ======  ======= ======  ======= ====== ======= ====== 

 

*Primarily the United States 

 

Gross Margin 

The Company's gross margin was 46.3 percent for the second fiscal quarter 

of 1999, compared to 47.1 percent for the second fiscal 

quarter of 1998 and 43.2 percent for the first fiscal quarter 

of 1999.  The Company's gross margin decreased from 47.7 percent 

for the six months ended April 26, 1998 to 45.1 percent for 

the six months ended May 2, 1999.  The decreases from the three and six months 

ended April 26, 1998 were caused primarily by lower business volume, since 

fixed manufacturing costs generally cannot be reduced at a rate commensurate 

with the change in business volume.  The increase in 

gross margin from the first fiscal quarter of 1999 is 

due to increased business volume and improved operating leverage in 

manufacturing and materials management that was achieved as a 

result of restructuring actions taken during fiscal 1998. 

 

Operating Expenses (Excluding Non-Recurring Items) 

Excluding non-recurring items, operating expenses as a percentage of net sales 

were 29 percent for both the three months ended April 26, 1998 and the three 

months ended May 2, 1999, and 27 percent for the six months ended April 26, 

1998 versus 32 percent for the six months ended May 2, 1999.  In terms of 

absolute dollars, operating expenses for the three and six month periods ended 

May 2, 1999 were lower than those for the comparable periods of fiscal 1998 as 

a result of lower business volume, costs savings achieved from the 

restructuring actions taken during the second half of fiscal 1998, and the 

Company's cost reduction efforts that began during the last half of fiscal 

1998 and have continued into fiscal 1999. 

 

Non-Recurring Items 

See Note 7 of Notes to Consolidated Condensed Financial Statements. 

 

Litigation Settlements 

See Note 8 of Notes to Consolidated Condensed Financial Statements. 

 

Interest Expense 

Interest expense was $12 million for each of the three-month periods ended 

April 26, 1998 and May 2, 1999.  Interest expense decreased slightly from $24 

million for the six months ended April 26, 1998 to $23 million for the six 

months ended May 2, 1999.  The Company's outstanding weighted average 

interest-bearing obligations and interest rates did not change significantly 

from period to period. 



 

Interest Income 

Interest income increased from $18 million for the three months ended April 

26, 1998 to $24 million for the three months ended May 2, 1999, and from $40 

million for the six months ended April 26, 1998 to $49 million for the six 

months ended May 2, 1999.  The increases resulted primarily from higher 

average cash, cash equivalents and short-term investment balances. 

 

Provision for Income Taxes 

The Company's effective income tax rate for the second fiscal quarter of 1999 

was 31 percent, versus 35 percent for the second fiscal quarter of 1998.  The 

reduced rate primarily reflects the reinstatement of the federal research and 

development (R&D) tax credit and favorable California income tax legislation 

with respect to R&D and manufacturers investment tax credits. 

 

 

Subsequent Event 

 

On May 28, 1999, the Company announced that it entered into an 

agreement to acquire Obsidian, Inc. (Obsidian), a leading independent 

developer of fixed-abrasive chemical mechanical polishing solutions 

to the semiconductor industry, in a stock-for-stock merger.  The 

acquisition is expected to be closed by the end of June 1999, subject 

to regulatory approval and certain other conditions, and will be 

accounted for as a purchase.  The Company expects to issue 

approximately 2.5 million shares of its common stock to complete this 

transaction.  The purchase price in excess of the fair value of 

Obsidian's net assets is expected to be significant and will be 

allocated between intangible assets and in-process research and 

development expense. 

 

 

Financial Condition, Liquidity and Capital Resources 

 

At May 2, 1999, the Company's ratio of current assets to current liabilities 

was 3.2:1, compared to 3.1:1 at October 25, 1998.  The Company ended the 

quarter with cash, cash equivalents and short-term investments of $2.0 

billion. 

 

The Company used $57 million of cash during the first six months of fiscal 

1999.  The primary sources of cash were net income plus non-cash charges for 

depreciation and amortization expense of $336 million, an increase in income 

taxes payable of $129 million and $90 million of cash from financing 

activities, primarily as a result of stock option exercises by, and stock 

purchase plan sales to, employees.  The primary uses of cash were increases in 

accounts receivable and inventories of $154 million and $26 million, 

respectively, and net purchases of property, plant and equipment and short- 

term investments of $93 million and $311 million, respectively.  During the 

first six months of 1999, approximately $402 million of trade notes and 

accounts receivable were sold at a discount to financial institutions. 

 

As of May 2, 1999, the Company's principal sources of liquidity consisted of 

$2.0 billion of cash, cash equivalents and short-term investments and 

approximately $600 million of existing credit facilities.  The Company's 

liquidity is affected by many factors, some of which are based on the normal 

ongoing operations of the business, and others of which relate to the 

uncertainties of global economies and the semiconductor and semiconductor 

equipment industries.  Although the Company's cash requirements will fluctuate 

based on the timing and extent of these factors, management believes that cash 

generated from operations, together with the liquidity provided by existing 

cash balances and borrowing capability, will be sufficient to satisfy the 

Company's liquidity requirements for the next 12 months. 

 

 

Trends, Risks and Uncertainties 

 

Industry Volatility 

The semiconductor equipment industry has historically been cyclical and 

subject to sudden changes in supply and demand.  The timing, length and 

severity of these cycles are difficult to predict.  During periods of reduced 

and declining demand, the Company must be able to quickly and effectively 

align its cost structure with prevailing market conditions, and motivate and 

retain key employees.  During periods of rapid growth, the Company must be 

able to acquire and/or develop sufficient manufacturing capacity to meet 

customer demand, and hire and assimilate a sufficient number of qualified 

people.  There can be no assurance that the Company will be able to achieve 

these objectives in a timely manner during these industry cycles. 

 

DRAM Prices 

DRAM device prices improved during early fiscal 1999 to levels that enabled 

DRAM manufacturers to operate profitably and invest in new equipment, but then 



decreased during the second fiscal quarter of 1999.  If DRAM prices continue 

to decline and reach levels that do not allow manufacturers to operate 

profitably, existing backlog for DRAM products may be canceled, and demand for 

the Company's products could be materially and adversely affected. 

 

PC Demand 

Further shifts in demand from more expensive, high-performance products to 

lower-priced products (sub-$1,000 PCs), or lower overall demand for PCs, could 

result in reduced profitability for, and lower capital spending by, 

semiconductor manufacturers.  This could materially and adversely affect 

demand for the Company's products. 

 

Highly Competitive Industry and Rapid Technological Change 

The Company operates in a highly competitive industry characterized by 

increasingly rapid technological changes.  The Company's competitive advantage 

and future success depend on its ability to develop new products and 

technologies, to develop new markets in the semiconductor industry for its 

products and services, to introduce new products to the marketplace in a 

timely manner, to qualify new products with its customers and to commence and 

change production to meet customer demands. 

 

New products and technologies include those for copper interconnect, 

processing of 300mm wafers and production of 0.18 micron and below devices. 

The introduction of new products and technologies grows increasingly complex 

over time.  If the Company does not develop and introduce new products and 

technologies in a timely manner in response to changing market conditions or 

customer requirements, its financial condition and results of operations could 

be materially and adversely affected. 

 

The Company seeks to develop new technologies from both internal and external 

sources.  As part of this effort, the Company may make acquisitions of, or 

significant investments in, businesses with complementary products, services 

and/or technologies.  Acquisitions involve numerous risks, including, but not 

limited to: difficulties and increased costs in connection with integration of 

the operations, technologies, and products of the acquired companies; possible 

write-downs of impaired assets; diversion of management's attention from other 

operational matters; and the potential loss of key employees of the acquired 

companies.  The inability to effectively manage these risks could materially 

and adversely affect the Company's business, financial condition and results 

of operations. 

 

Asian Economies 

Although Asian economies have stabilized to some degree compared to early- 

to-mid fiscal 1998, and certain countries such as Taiwan have relatively 

healthy economies, the Company remains cautious about general macroeconomic 

developments in Asia, and Japan in particular.  Japan's economy is important 

to the overall financial health of the region and if it remains 

stagnant or deteriorates further, the economies of other countries, 

particularly those in Asia, could also be negatively affected.  Negative 

economic developments in Asia could have a material adverse effect on demand 

for the Company's products. 

 

Global Business 

The Company sells systems and provides services to customers located 

throughout the world.  Managing global operations and sites located throughout 

the world presents challenges associated with, among other things, cultural 

diversities and organizational alignment.  Moreover, each region in the global 

semiconductor equipment market exhibits unique characteristics that can cause 

capital equipment investment patterns to vary significantly from period to 

period.  Periodic economic downturns, trade balance issues, political 

instability and fluctuations in interest and currency exchange rates are all 

risks that could materially and adversely affect demand for the Company's 

products and services. 

 

Dependence Upon Key Suppliers 

The Company uses numerous vendors to supply parts, components and 

subassemblies (collectively "parts") for the manufacture and support of its 

products.  Although the Company makes reasonable efforts to ensure that parts 

are available from multiple suppliers, this is not always possible; 

accordingly, certain key parts may be obtained only from a single supplier or 

a limited group of suppliers.  These suppliers are, in some cases, thinly 

capitalized, independent companies that generate significant portions of their 

business from the Company and/or a small group of other companies in the 

semiconductor industry.  The Company has sought, and will continue to seek, to 

minimize the risk of production and service interruptions and/or shortages of 

key parts by: 1) selecting and qualifying alternative suppliers for key parts; 

2) monitoring the financial stability of key suppliers; and 3) maintaining 

appropriate inventories of key parts.  There can be no assurance that the 

Company's results of operations will not be materially and adversely affected 

if, in the future, the Company does not receive sufficient parts to meet its 

requirements in a timely and cost-effective manner. 



 

Backlog 

The Company's backlog increased from $917 million at October 25, 

1998 to $1.4 billion at May 2, 1999.  The Company schedules 

production of its systems based upon order backlog and customer 

commitments.  Backlog includes only orders for which written 

authorizations have been accepted and shipment dates within 12 

months have been assigned.  However, customers generally may delay 

delivery of products or cancel orders.  Due to possible customer 

changes in delivery schedules and cancellation of orders, the 

Company's backlog at any particular date is not necessarily 

indicative of actual sales for any succeeding period.  A reduction 

of backlog during any particular period could have a material 

adverse effect on the Company's business, financial condition and 

results of operations. 

 

Year 2000 Readiness 

The Company has established a Year 2000 Program Office to address certain Year 

2000 issues.  This office focuses on four key readiness programs: 1) Internal 

Infrastructure Readiness, addressing internal hardware and software, including 

both information technology and non-information technology systems; 2) 

Supplier Readiness, addressing the preparedness of suppliers providing 

material incorporated into the Company's products; 3) Product Readiness, 

addressing product functionality; and 4) Customer Readiness, addressing 

customer support and transactional activity.  For each readiness area, the 

Company is systematically performing a global risk assessment, conducting 

testing and remediation (renovation and implementation), developing 

contingency plans to mitigate unknown risk, and communicating Year 2000 

information to employees, suppliers, customers and other third parties.  The 

information provided below is a "Year 2000 Readiness Disclosure" for purposes 

of the Year 2000 Information and Readiness Disclosure Act. 

 

Internal Infrastructure Readiness Program 

This program is intended to encompass all major categories of hardware and 

applications in use by the Company, including those used for manufacturing, 

engineering, sales, finance and human resources.  The Company, assisted by a 

third party, completed an inventory of applications and information technology 

hardware and categorized them as either "mission critical" or "non-mission 

critical" based upon certain factors, such as whether a failure of the 

application or hardware could cause personal injury or significant disruption 

to any portion of the Company's business.  Substantially all mission critical 

applications have been remediated and tested as appropriate, and determined to 

be Year 2000 ready.  The Year 2000 compliance evaluation of hardware, 

including hubs, routers, telecommunication equipment, workstations and other 

items, is complete, and corrective actions for mission critical items are 

scheduled to be completed by July 1, 1999.  The Company has also completed its 

compliance evaluation of desktop computers and is in the process of replacing 

non-compliant computers. 

 

In addition to applications and information technology hardware, the Company 

has assessed its non-information technology systems, including embedded 

systems, facilities and other operations, such as financial, banking, security 

and utility systems.  Remediation activity has begun and is scheduled for 

completion by July 1, 1999.  A contingency plan to address the impact of 

unknown risks as related to the Company's internal infrastructure is expected 

to be created by June 30, 1999 and will continue to be revised and developed 

during the remainder of calendar 1999. 

 

Although the Company believes it is feasible to complete its evaluation and 

remediation efforts according to its current schedule, there can be no 

assurance that all such activities will be completed on time, or that such 

efforts will be successful.  If these efforts are not successful, the Company 

may experience significant unanticipated problems and material costs related 

to its internal infrastructure, and the Company's financial condition and 

results of operations could therefore be materially and adversely affected. 

 

Supplier Readiness Program 

This program focuses on minimizing two areas of risk associated with 

suppliers: 1) a supplier's product integrity; and 2) a supplier's ability to 

continue providing products and services in accordance with the Company's 

standards and requirements.  The Company has identified and contacted key 

suppliers regarding their relative risks in these two areas.  To date, the 

Company has received responses from over 95 percent of its key suppliers, most 

of which indicate that the suppliers, and the products provided to the 

Company, are either Year 2000 compliant or will be made Year 2000 compliant 

before the year 2000.  The Company has engaged an external consultant to 

conduct onsite audits of approximately 230 key suppliers.  To date, 175 audits 

have been completed with no material issues identified.  The remaining audits 

are scheduled for completion by July 1, 1999.  Based on the results of these 

audits and the Company's assessment of each supplier's Year 2000 readiness, 

the Company will develop a supplier action list and contingency plan for 



suppliers that do not appear to be making sufficient progress towards Year 

2000 readiness and compliance. 

 

In addition to these activities, the Company relies on commercial or 

governmental suppliers for services related to the Company's infrastructure, 

including utilities, transportation, financial, governmental, communications 

and other services.  These suppliers pose an undetermined risk to the 

Company's facilities and operations worldwide.  The Company is developing a 

readiness plan based upon the geographic location of the Company's facilities 

and the infrastructure suppliers used to support those facilities.  This plan 

will include information on current suppliers, and alternate suppliers, if 

available, to better enable continuation of services in these worldwide 

locations.  In some cases, alternate suppliers of these services, such as 

electrical utilities, are unavailable, and failure by a supplier could impact 

the Company.  The severity of the impact would be greatest if the Company's 

manufacturing facilities in the United States were affected.  This readiness 

plan will incorporate a contingency plan focused on those countries in which 

the Company believes the Year 2000 issue may most severely affect suppliers of 

infrastructure services. 

 

There can be no assurance as to whether suppliers will sufficiently address 

their Year 2000 issues, thus enabling them to continue to provide products and 

services to the Company in a timely manner, or whether the Company's 

contingency plans will effectively address such issues.  As a result, the 

Company's ability to fulfill customer orders or meet other requirements could 

be affected, and the Company's financial condition and results of operations 

could therefore also be materially and adversely affected. 

 

Product Readiness Program 

This program focuses on identifying and resolving Year 2000 issues existing in 

the Company's products.  The program encompasses a number of activities, 

including testing, evaluation, engineering and manufacturing implementation. 

The Company has completed a Year 2000 readiness evaluation for its current 

generation of released products based upon a series of industry-recognized 

testing scenarios.  In connection with the Company's Year 2000 readiness 

evaluation, the Company identified Year 2000 issues in two major categories, 

machine control software and product embedded processors, and performed impact 

studies for each product based on a representative configuration.  In 

addition, by focusing on the Company's parts most likely to include embedded 

processors with date-related functions, the Company narrowed the number of 

parts requiring further evaluation from several thousand to approximately 600. 

These 600 parts were evaluated further and tested as required. 

 

The Company's evaluation indicated that no human or equipment safety impacts 

or product process control impacts are expected due to the Year 2000 problem, 

but that certain screen displays, log files and interface programs may be 

affected.  The Company has taken corrective action to address these affected 

displays, files and programs, and has remediated any affected embedded 

processors.  In addition, the Company has informed customers of certain 

potential product-specific impacts of the Year 2000 on the Company's products. 

 

Testing and engineering activity for the Company's current generation of 

products is complete, and unless otherwise requested by a customer, all 

products that shipped on or after January 1, 1999 were Year 2000 ready.  There 

can be no assurance that product testing has identified all Year 2000 related 

issues or that the Company will effectively address every failure of its 

products resulting from Year 2000 issues.  Among other risks, such failures 

could result in claims against the Company or customers could choose to 

convert to Year 2000 ready products of other suppliers, either of which could 

materially and adversely affect the Company's financial condition and results 

of operations. 

 

Customer Readiness Program 

This program focuses on customer support issues, including the coordination of 

retrofit activity for older generation products, testing existing customer 

electronic transaction capability and providing other services to the 

Company's customers.  The Company, in cooperation with its customers, has 

completed an inventory and assessment of products in use at substantially all 

of its customers' sites.  The Company is offering different upgrade packages 

for its products, including various parts, software and services in the form 

of "Year 2000 ready kits."  As of April 30, 1999, upgrades for systems that 

shipped after January 1, 1997 are more than 70 percent complete.  The Company 

believes that substantially all remaining upgrades will be completed by June 

30, 1999, contingent upon specific customer requirements and schedules.  The 

area at highest risk to meet the June 30 date is Japan, as the Company 

continues to work with those customers where the upgrade path has not been 

finalized.  For systems that shipped prior to January 1, 1997, the upgrade 

schedule is determined based on customer requirements.  The Company plans to 

make a contingency team available to customers experiencing difficulty with 

the Company's products.  There can be no assurance, however, that these 

activities will prevent or effectively address the occurrence of Year 2000 



related problems in the Company's products in use at customer sites.  Any such 

problems could result in increased warranty or service costs, claims against 

the Company, or delay or loss of revenue, any of which could materially and 

adversely affect the Company's financial condition and results of operations. 

 

Consilium 

In conjunction with the Company's due diligence examination of Consilium, 

which was acquired in December 1998, the Company conducted a limited 

evaluation of Consilium's Year 2000 readiness.  Since then, the Company has 

further evaluated certain areas related to Consilium's internal information 

technology, suppliers and products.  Most of Consilium's Year 2000 programs 

related to internal infrastructure and suppliers are either modeled after, or 

fully integrated into, the Company's Internal Infrastructure and Supplier 

Readiness Programs.  Consilium's internal applications and hardware are in the 

process of being upgraded and/or converted to the Company's Year 2000 

standards.  This process is expected to be complete by September 30, 1999, and 

the estimated costs have been included in the Company's overall Year 2000 

Program projection.  The current generation of Consilium's products are Year 

2000 compliant when used in accordance with related documentation and provided 

that the underlying operating systems of the host machine and any other 

software used in conjunction with Consilium's products are also Year 2000 

compliant.  Certain prior versions of Consilium's products require an upgrade 

to become Year 2000 compliant.  These upgrades are available to Consilium 

customers as a standard component of Consilium's maintenance program. 

Consilium has contacted or attempted to contact all customers that are 

believed to have received a non-Year 2000 compliant version of its product, 

and has personnel available to assist its customers in their Year 2000 

remediation efforts. 

 

Consilium has received information from its suppliers regarding Year 2000 

issues, but has not specifically tested software obtained from its suppliers 

or software that is incorporated into its products at the specific request of 

its customers.  Consilium is in the process of evaluating situations in which 

it installed such software, testing certain software it believes may be 

affected by the Year 2000 issue and communicating with customers regarding 

these activities, as applicable. 

 

Despite Consilium's testing, and whatever assurances Consilium may receive 

from developers of products incorporated into its products, Consilium's 

products may contain undetected errors or defects associated with the Year 

2000 issue.  Further, prior versions of its products, and certain software 

provided by third parties or its customers and incorporated into Consilium's 

products, may not be Year 2000 compliant.  These situations, and other known 

or unknown errors or defects in Consilium's products, could result in 

diversion of development resources or increases in service, warranty or other 

costs, either of which could materially and adversely affect the Company's 

financial condition and results of operations. 

 

Estimated Costs to Address the Year 2000 Issue 

The Company estimates that total Year 2000 costs will range from $30 million 

to $50 million, the majority of which will be incurred by January 2000.  To 

date, costs incurred directly for Year 2000 activities have totaled $12 

million.  This amount includes costs to support customer satisfaction programs 

and services and other internal costs, but does not include the cost of 

internal hardware and software that was to be replaced in the normal course of 

business but has been accelerated because of Year 2000 capability concerns. 

The Company is continuing its assessments and developing alternatives that may 

require changes to this estimate over time.  There can be no assurance, 

however, that there will not be a delay in, or increased costs associated 

with, the programs described in this section. 

 

Known Risks 

This discussion broadly addresses the Company's efforts to identify and 

address its and applicable third parties' Year 2000 issues with respect to the 

Company's four readiness programs.  The programs described in this section are 

ongoing and, as such, the Company may not yet have identified all potential 

Year 2000 complications.  The Company cannot determine the potential impact of 

these complications and contingencies on the Company's financial condition and 

results of operations.  If computer systems used by the Company, its 

suppliers, or its customers, or the software applications used in systems 

manufactured and sold by the Company, fail or experience significant 

difficulties related to the Year 2000, the Company's financial condition and 

results of operations could be materially and adversely affected.  Significant 

litigation regarding the Year 2000 issue is possible, especially as it relates 

to software companies such as Consilium.  It is uncertain whether, or to what 

extent, the Company may be affected by such litigation.  Further, the Year 

2000 issue may have widespread national and international effects, including 

governmental agencies, utilities, telecommunications, informational and 

financial networks, and other service providers, that, if not remedied, could 

have a materially adverse impact on the Company's financial condition and 

results of operations. 



 

Foreign Currency 

Significant operations of the Company are conducted in foreign currencies, 

primarily Japanese yen.  The Company actively manages its exposure to changes 

in currency exchange rates, but there can be no assurance that future changes 

in currency exchange rates will not have a material and adverse effect on the 

Company's financial condition or results of operations. 

 

Euro Conversion 

On January 1, 1999, 11 of the 15 member countries of the European Union 

established fixed conversion rates between each of their existing sovereign 

currencies and the Single European Currency (the "euro").  The participating 

countries adopted the euro as their common legal currency on that date, with a 

transition period through January 1, 2002 regarding certain elements of the 

euro change.  In early January, the Company implemented changes to its 

internal systems to make them euro capable.  The cost of systems modifications 

to date has not been material, nor are future systems modifications expected 

to be material.  The Company does not expect the transition to, or use of, the 

euro to materially and adversely affect its business, financial condition or 

results of operations. 

 

Litigation 

The Company is currently involved in litigation regarding patent infringement, 

intellectual property rights, antitrust and other matters (see Part II, Item 

1), and could become involved in additional litigation in the future.  The 

Company from time to time receives and makes inquiries regarding possible 

patent infringement, and is subject to various other legal proceedings and 

claims, either asserted or unasserted.  Any such claims, whether with or 

without merit, could be time-consuming and expensive to defend and could 

divert management's attention and resources.  There can be no assurance 

regarding the outcome of current or future litigation or patent infringement 

inquiries. 

 

Item 3.  Quantitative and Qualitative Disclosures About Market Risk 

 

Significant operations of the Company are conducted in foreign currencies, 

primarily Japanese yen.  Forward exchange and currency option contracts are 

purchased to hedge certain existing firm commitments and foreign currency 

denominated transactions expected to occur during the next year.  Gains and 

losses on these contracts are recognized in income when the related 

transactions being hedged are recognized.  Because the effect of movements in 

currency exchange rates on forward exchange and currency option contracts 

generally offsets the related effect on the underlying items being hedged, 

these financial instruments are not expected to subject the Company to risks 

that would otherwise result from changes in currency exchange rates.  Net 

foreign currency gains and losses were not material for the three or six 

months ended April 26, 1998 or May 2, 1999. 

 

The Company has performed an analysis to assess the potential effect of 

reasonably possible near-term changes in interest and foreign currency 

exchange rates.  The effect of such rate changes is not expected to be 

material to the Company's cash flows, financial condition or results of 

operations. 

 

 

PART II.  OTHER INFORMATION 

Item 1.  Legal Proceedings 

 

AST and AG 

In April 1997, the Company initiated separate lawsuits against STEAG AST 

Electronik GmbH and STEAG AST Electronik USA, Inc. (collectively "AST"), and 

AG Associates, Inc. (AG) (case no. C-97-20375-RMW) in the United States 

District Court for the Northern District of California, alleging infringement 

of certain patents concerning rapid thermal processing (RTP) technology.  In 

October 1997, AST and AG each filed counterclaims against the Company alleging 

patent infringement concerning related technology. 

 

In February 1999, the Company announced that it had reached a settlement of 

patent litigation with AST.  Under the settlement, patent suits and 

countersuits concerning RTP technologies were dismissed, certain technology 

was cross-licensed, and the Company agreed not to sue AST on its illuminator 

patents if AST does not use a particular RTP lamp array.  The settlement is 

not expected to have a material effect on the Company's financial condition or 

results of operations. 

 

Discovery in the Company's case against AG has commenced, and trial has been 

set for September 1999.  In addition, in August 1998, AG filed two separate 

patent infringement lawsuits against the Company, one in the United States 

District Court for the Northern District of California (case no. C-98-03044- 

WHO) and one in the United States District Court for the District of Delaware 

(civil action no. 98-479).  On February 2, 1999, the Delaware District Court 



issued an order transferring that case to the Northern District of California 

(case no. C-98-20883-RMW).  No trial dates have been set in these actions. 

The Company continues to believe it has meritorious claims and defenses 

against AG and intends to pursue them vigorously. 

 

KLA 

As a result of the Company's acquisition of Orbot Instruments, Ltd. (Orbot), 

the Company is involved in a lawsuit captioned KLA Instruments Corporation 

(KLA) v. Orbot (case no. C-93-20886-JW) in the United States District Court 

for the Northern District of California.  KLA alleges that Orbot infringes a 

patent regarding equipment for the inspection of masks and reticles, and seeks 

an injunction, damages and such other relief as the Court may find 

appropriate.  There has been limited discovery, but no trial date has been 

set.  Management believes it has meritorious defenses and intends to pursue 

them vigorously. 

 

Varian and Novellus 

On June 13, 1997, the Company filed a lawsuit against Varian Associates, Inc. 

(Varian) captioned Applied Materials, Inc. v. Varian Associates, Inc. (case 

no. C-97-20523-RMW), alleging infringement of several of the Company's patents 

concerning physical vapor deposition (PVD) technology.  The complaint was 

later amended on July 7, 1997 to include Novellus Systems, Inc. (Novellus) as 

a defendant as a result of Novellus' acquisition of Varian's thin film systems 

PVD business.  The Company seeks damages for past infringement, a permanent 

injunction, treble damages for willful infringement, pre-judgment interest and 

attorneys' fees.  Varian answered the complaint by denying all allegations, 

counterclaiming for declaratory judgment of invalidity and unenforceability 

and alleging conduct by the Company in violation of antitrust laws.  On June 

23, 1997, Novellus filed a separate lawsuit against the Company captioned 

Novellus Systems, Inc. v. Applied Materials, Inc. (case no. C-97-20551-EAI), 

alleging infringement by the Company of three patents concerning PVD 

technology that were formerly owned by Varian.  On July 8, 1997, Varian filed 

a separate lawsuit against the Company captioned Varian Associates, Inc. v. 

Applied Materials, Inc. (case no. C-97-20597-PVT), alleging a broad range of 

conduct in violation of federal antitrust laws and state unfair competition 

and business practice laws.  Discovery has commenced in these actions, but no 

trial dates have been set.  Management believes it has meritorious claims and 

defenses and intends to pursue them vigorously. 

 

OKI 

In November 1997, OKI Electric Industry Co., Ltd. (OKI) filed suit against one 

of the Company's wholly-owned subsidiaries, Applied Materials Japan (AMJ), in 

Tokyo District Court in Japan, alleging that AMJ is obligated to indemnify OKI 

for a portion of patent license royalties paid by OKI to Texas Instruments, 

Inc.  Several hearings have been held, but no trial date has been set. 

Management believes it has meritorious defenses and intends to pursue them 

vigorously. 

 

The Company is subject to various other legal proceedings and claims, either 

asserted or unasserted, that arise in the ordinary course of business. 

Although the outcome of these claims cannot be predicted with certainty, 

management does not believe that any of these legal matters will have a 

material adverse effect on the Company's financial condition or results of 

operations. 

 

Item 4.  Submission of Matters to a Vote of Security Holders 

 

The Annual Meeting of Stockholders was held on March 31, 1999 in Santa Clara, 

California.  Nine incumbent directors were re-elected without opposition to 

serve another one-year term in office.  The results of this election were as 

follows: 

 

        Name of Director          Votes For              Votes Withheld 

     James C. Morgan          330,503,719 shares         1,145,413 shares 

     Dan Maydan               330,497,749 shares         1,151,383 shares 

     Michael H. Armacost      330,538,828 shares         1,110,304 shares 

     Deborah A. Coleman       330,489,394 shares         1,159,738 shares 

     Herbert M. Dwight, Jr.   330,298,438 shares         1,350,694 shares 

     Philip V. Gerdine        330,541,218 shares         1,107,914 shares 

     Tsuyoshi Kawanishi       328,723,652 shares         2,925,480 shares 

     Paul R. Low              330,516,927 shares         1,132,205 shares 

     Alfred J. Stein          330,371,237 shares         1,277,895 shares 

 

On a proposal to an increase of 8,000,000 in the number of shares authorized 

for issuance under the Company's Employee Stock Purchase Plan, there were 

314,176,211 votes cast in favor, 12,673,900 votes cast against, 1,355,937 

abstentions and 3,443,084 broker non-votes.  On a proposal to amend the 

Company's Bylaws to require stockholder approval to adopt a new stockholder 

rights plan or to renew its existing rights plan, there were 127,474,292 votes 

cast in favor, 142,302,246 votes cast against, 6,894,274 abstentions and 

54,978,320 broker non-votes. 



 

Item 5.  Other Information 

 

The ratio of earnings to fixed charges for the six months ended 

April 26, 1998 and May 2, 1999, and for each of the last 

five fiscal years, was as follows: 

 

 

 

                                                         Six Months Ended 

                      Fiscal Year                     ---------------------- 

    ------------------------------------------------   Apr. 26,     May 2, 

      1994      1995      1996      1997      1998       1998        1999 

    --------  --------  --------  --------  --------  ----------  ---------- 

                                                 

     13.37x    21.25x    20.14x    18.96x    6.92x      16.27x      8.74x 

    ========  ========  ========  ========  ========  ==========  ========== 

 

 

Item 6.  Exhibits and Reports on Form 8-K 

 

  a)  Exhibits are numbered in accordance with the Exhibit Table of Item 

      601 of Regulation S-K: 

 

      10.1  Second Amendment dated April 28, 1999 to Receivables Purchase 

            Agreement dated October 22, 1998 between Applied Materials, 

            Inc. and Deutsche Financial Services Corporation.* 

 

      10.2  Amendment dated April 28, 1999 to Receivables Purchase 

            Agreement dated January 26, 1999 between Applied Materials, 

            Inc. and Deutsche Financial Services (UK) Limited.* 

 

      10.3  $250,000,000 364-Day Credit agreement dated March 12, 1999 

            among Applied Materials, Inc., Citicorp USA, Inc. as Agent, 

            and Bank of America NT&SA as Co-Agent. 

 

      10.4  Amendment No. 2 to the Applied Materials, Inc. 1995 Equity 

            Incentive Plan, dated June 9, 1999. 

 

      10.5  Applied Materials, Inc. Nonqualified Stock Option Agreement 

            related to the 1995 Equity Incentive Plan. 

 

      27.0  Financial Data Schedule for the six months ended May 2, 1999: 

            filed electronically. 

 

  b)  The Company did not file a report on Form 8-K during its second 

      fiscal quarter of 1999. 

 

*  Confidential treatment has been requested with respect to portions of this 

   exhibit. 

 

 

 

                                    SIGNATURE 

 

   Pursuant to the requirements of the Securities Exchange Act of 1934, the 

   registrant has duly caused this report to be signed on its behalf by the 

   undersigned thereunto duly authorized. 

 

 

 

                                        APPLIED MATERIALS, INC. 

 

 

 

 

    June 15, 1999                              By:  /s/ Joseph R. Bronson 

                                                  ------------------------------ 

                                                  Joseph R. Bronson 

                                                  Senior Vice President, 

                                                  Chief Financial Officer, 

                                                  Chief Administrative Officer, 

                                                  and Member, Office of 

                                                  the President 

 

 

 

                                             By:  /s/ Michael K. O'Farrell 

                                                  ------------------------------ 

                                                  Michael K. O'Farrell 

                                                  Vice President, 



                                                  Global Controller and 

                                                  Principal Accounting Officer 
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10.1           Second Amendment dated April 28, 1999 to Receivables Purchase 

               Agreement dated October 22, 1998 between Applied Materials, Inc. 

               and Deutsche Financial Services Corporation.* 

 

10.2           Amendment dated April 28, 1999 to Receivables Purchase Agreement 

               dated January 26, 1999 between Applied Materials, Inc. and 

               Deutsche Financial Services (UK) Limited.* 

 

10.3           $250,000,000 364-Day Credit Agreement dated March 12, 1999 

               among Applied Materials, Inc.,  Citicorp USA, Inc. as Agent, 

               and Bank of America NT&SA as Co-Agent. 

 

10.4           Amendment No. 2 to the Applied Materials, Inc. 1995 Equity 

               Incentive Plan, dated June 9, 1999. 

 

10.5           Applied Materials, Inc. Nonqualified Stock Option Agreement 

               related to the 1995 Equity Incentive Plan. 

 

27.0           Financial Data Schedule for the six months ended 

               May 2, 1999: filed electronically. 

 

*  Confidential treatment has been requested with respect to portions of 

   this exhibit. 

 

 



 

          SECOND AMENDMENT TO RECEIVABLES PURCHASE AGREEMENT 

 

        THIS SECOND AMENDMENT TO RECEIVABLES PURCHASE AGREEMENT 

("Amendment") is entered into as of the 28th day of April, 1999 by and 

between DEUTSCHE FINANCIAL SERVICES CORPORATION ("Purchaser") and 

APPLIED MATERIALS, INC. ("Seller"). 

 

RECITALS 

 

        A.  Purchaser and Seller are parties to that certain Receivables 

Purchase Agreement dated as of October 22, 1998, and the Amendment to 

Receivables Purchase Agreement dated as of January 26, 1999 (the 

"Purchase Agreement"). Capitalized terms used but not defined herein 

shall have the meanings given them in the Purchase Agreement. 

 

        B.  Pursuant to the terms of the Purchase Agreement, Purchaser 

purchased from Seller certain Receivables, as defined therein. 

 

        C. The parties now desire to provide for the purchase of a new 

pool of Receivables. 

 

        D.  The parties now desire to amend certain terms and conditions 

of the Purchase Agreement, on and subject to the terms hereof. 

 

        NOW, THEREFORE, in consideration of the forgoing premises and for 

other good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the parties agree as follows: 

 

        The Purchase Agreement is hereby amended as follows: 

 

        (1)  The third sentence of Section 2.1.B. is hereby deleted in its 

entirety and is restated as follows: 

 

"Seller agrees further that, at all times during the term of this 

Agreement, the aggregate cumulative amount of all Net Purchase Prices 

received by Seller in respect of the then Outstanding Eligible 

Receivables, minus all Collections received thereon (the `Balance'), 

[     *     ] (the `A/R Limit')." 

 

        (2)  The first sentence of Section 4.1 is hereby deleted in its 

entirety and is restated as follows: 

 

 "A fee shall be payable by Purchaser to Seller in its capacity as 

Collection Agent (the `Collection Agent Fee'), [     *     ], per annum, 

on the average daily balance of the Collections received by Purchaser 

during the 30-day period preceding each Collection Agent Fee payment 

date specified in the immediately following sentence." 

 

 

        (3)  Schedule B is hereby deleted in its entirety and replaced 

with the new Schedule B attached hereto. 

 

 

        (4)  Notwithstanding the foregoing, the transactions contemplated 

by this Amendment shall not be effective until the satisfaction of the 

following terms and conditions: 

 

*Confidential portions omitted and filed separately with the Securities 

and Exchange Commission. 
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                (a)  Seller shall have satisfied all of the conditions 

precedent to such Purchase as are described more fully in Section 9.2 of 

the Purchase Agreement, which include but are not limited to preparation 

and delivery to Purchaser of: (i) the new Schedule B referred to herein, 

(ii) a new Receivables Purchase Settlement Statement for the Receivables 

described herein, (iii) new UCC Searches, and (iv) new UCC-1s. 

 

                (b)  Seller shall have delivered such other documents, 

certificates, submissions, instruments, and agreements as reasonably 

requested by Purchaser relating to the transactions herein contemplated. 

 

        (5) Miscellaneous. The terms of the Purchase Agreement and the 

other documents executed and delivered in connection therewith are 

hereby ratified and reaffirmed and shall remain in full force and 

effect. 

 



IN WITNESS WHEREOF, the parties hereto have executed this Amendment as 

of the date first written above. 

 

                                        APPLIED MATERIALS, INC. 

 

 

                                        By: /s/ Nancy H. Handel 

                                        Print Name: Nancy H. Handel 

                                        Title: Vice President, Global Finance 

                                              and Treasurer 

 

                                        By: /s/ Joseph R. Bronson 

                                        Print Name: Joseph R. Bronson 

                                        Title: Senior Vice President, Chief 

                                              Financial Officer & Chief 

                                              Administrative Officer 

 

                                        DEUTSCHE FINANCIAL SERVICES CORPORATION 

 

                                        By: /s/ Richard Shirley 

                                        Print Name:Richard Shirley 

                                        Title: Executive Vice President 

 

 

 

 

                                    2 

 



 

                                 SCHEDULE B 

 

 

 

                            ACCEPTABLE OBLIGORS 

 

 

 

        The following Obligors shall be deemed acceptable, subject in all 

events to the terms of the Purchase Agreement and subject further to the 

maximum Outstanding Balance limitation set forth opposite such Obligor's 

name, which additionally are subject, in all events to the A/R Limit: 

 

 

 

        OBLIGOR                                         MAXIMUM OUTSTANDING 

                                                        BALANCE LIMITATION 

 

1. Advanced Micro Devices, Inc.                        $ [     *     ] 

 

2. International Business Machines Corporation         $ [     *     ] 

 

3. Intel Corporation                                   $ [     *     ] 

 

4. **Micron Technology, Inc.                           $ [     *     ] 

 

5. Motorola Corp.                                      $ [     *     ] 

 

6. Texas Instruments                                   $ [     *     ] 

 

7. VLSI Technology, Inc.                               $ [     *     ] 

 

 

TOTAL                                                  $ [     *     ] 

 

The effective date of this Schedule B shall be April 29, 1999.  Only one 

Schedule B, the one reflecting the most recent date, shall be in force 

at any time with respect to the Agreement.  Any previous Schedule Bs are 

replaced, in their entirety by this Schedule B. 

 

**Tranche B Receivable; all others are Tranche A Receivables. 

 

 

 

*Confidential portions omitted and filed separately with the Securities 

and Exchange Commission. 

 

 



 

AMENDMENT TO RECEIVABLES PURCHASE AGREEMENT 

 

 

        THIS AMENDMENT TO RECEIVABLES PURCHASE AGREEMENT ("Amendment") is 

entered into as of the 28th day of April, 1999 by and between DEUTSCHE 

FINANCIAL SERVICES (UK) LIMITED ("Purchaser") and APPLIED MATERIALS, 

INC. ("Seller"). 

 

RECITALS 

 

        A.  Purchaser and Seller are parties to that certain Receivables 

Purchase Agreement dated as of January 26, 1999 (as amended from time to 

time, the "Purchase Agreement"). Capitalized terms used but not defined 

herein shall have the meanings given them in the Purchase Agreement. 

 

        B.  Pursuant to the terms of the Purchase Agreement, Purchaser 

purchased from Seller certain Receivables, as defined therein. 

 

        C. The parties now desire to provide for the purchase of a new 

pool of Receivables. 

 

        D.  The parties now desire to amend certain terms and conditions 

of the Purchase Agreement, on and subject to the terms hereof. 

 

        NOW, THEREFORE, in consideration of the forgoing premises and for 

other good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the parties agree as follows: 

 

        The Purchase Agreement is hereby amended as follows: 

 

        (1)  Schedule B is hereby deleted in its entirety and replaced 

with the new Schedule B attached hereto. 

 

        (2)  Notwithstanding the foregoing, the transactions contemplated 

by this Amendment shall not be effective until the satisfaction of the 

following terms and conditions: 

 

                (a)  Seller shall have satisfied all of the conditions 

precedent to such Purchase as are described more fully in Section 9.2 of 

the Purchase Agreement, which include but are not limited to preparation 

and delivery to Purchaser of: (i) the new Schedule B referred to herein, 

(ii) a new Receivables Purchase Settlement Statement for the Receivables 

described herein, (iii) new UCC Searches, and (iv) new UCC-1s. 

 

                (b)  Seller shall have delivered such other documents, 

certificates, submissions, instruments, and agreements as reasonably 

requested by Purchaser relating to the transactions herein contemplated. 

 

        (3)  Miscellaneous.  The terms of the Purchase Agreement and the 

other documents executed and delivered in connection therewith are 

hereby ratified and reaffirmed and shall remain in full force and 

effect. 

 

IN WITNESS WHEREOF, the parties hereto have executed this Amendment as 

of the date first written above. 

 

                                        APPLIED MATERIALS, INC. 

 

 

                                        By: /s/ Nancy H. Handel 

                                        Print Name:  Nancy H. Handel 

                                        Title:  Vice President, Global Finance 

                                                & Treasurer 

 

                                        By: /s/ Joseph R. Bronson 

                                        Print Name: Joseph R. Bronson 

                                        Title: Senior Vice President, 

                                               Chief Financial Officer & 

                                               Chief Administrative Officer 

 

 

                                     1 

 

 

                                        DEUTSCHE FINANCIAL SERVICES (UK) LIMITED 

 

 

                                        By: Richard C. Goldman 

                                        Print Name: Richard C. Goldman 



                                        Title: Director 

 

 

                                        2 



 

 

                                   SCHEDULE B 

 

 

 

                               ACCEPTABLE OBLIGORS 

 

 

 

        The following Obligors shall be deemed acceptable, subject in all 

events to the terms of the Purchase Agreement and subject further to the 

maximum Outstanding Balance limitation set forth opposite such Obligor's 

name, which additionally are subject, in all events to the A/R Limit: 

 

        OBLIGOR                                        MAXIMUM OUTSTANDING 

                                                        BALANCE LIMITATION 

 

Advanced Micro Devices-Saxony                           $  [     *     ] 

 

IBM Deutschland                                         $  [     *     ] 

 

Infineon Technologies AG                                $  [     *     ] 

 

Intel Electronics Ltd.                                  $  [     *     ] 

 

Micron Technology Italia S.R.L.                         $  [     *     ] 

 

Philips Bedrijven                                       $  [     *     ] 

 

STMicroelectronics                                      $  [     *     ] 

 

TOTAL                                                   $  [     *     ] 

 

The effective date of this Schedule B shall be April 29, 1999.  Only one 

Schedule B, the one reflecting the most recent date, shall be in force 

at any time with respect to the Agreement.  Any previous Schedule Bs are 

replaced in their entirety by this Schedule B. 

 

 

*Confidential portions omitted and filed separately with the Securities 

and Exchange Commission. 
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                         364-DAY CREDIT AGREEMENT 

 

                        Dated as of March 12, 1999 

 

 

                APPLIED MATERIALS, INC., a Delaware corporation (the 

"Borrower"), the banks, financial institutions and other institutional 

lenders (the "Initial Lenders") listed on the signature pages hereof, 

BANK OF AMERICA NT&SA, as Co-Agent, and CITICORP USA, INC. ("Citicorp"), 

as agent (the "Agent") for the Lenders (as hereinafter defined), agree 

as follows: 

 

 

ARTICLE I 

 



DEFINITIONS AND ACCOUNTING TERMS 

 

                SECTION 1.01.  Certain Defined Terms.  As used in this 

Agreement, the following terms shall have the following meanings (such 

meanings to be equally applicable to both the singular and plural forms 

of the terms defined): 

 

        "Adjusted CD Rate" means, for any Interest Period for each 

Adjusted CD Rate Advance comprising part of the same Revolving 

Credit Borrowing, an interest rate per annum equal to the sum of: 

 

        (a)     the rate per annum obtained by dividing (i) the 

rate of interest determined by the Agent to be the average 

(rounded upward to the nearest whole multiple of 1/100 of 1% 

per annum, if such average is not such a multiple) of the 

consensus - bid rate determined by each of the Reference 

Banks for the bid rates per annum, at 9:00 A.M. (New York 

City time) (or as soon thereafter as practicable) two 

Business Days before the first day of such Interest Period, 

of New York certificate of deposit dealers of recognized 

standing selected by such Reference Bank for the purchase at 

face value of certificates of deposit of such Reference Bank 

in an amount substantially equal to such Reference Bank's 

Adjusted CD Rate Advance comprising part of such Revolving 

Credit Borrowing (except that, in the case of Citibank as a 

Reference Bank, such determination shall be made with 

respect to an amount substantially equal to Citicorp's 

Adjusted CD Rate Advance comprising part of such Revolving 

Credit Borrowing) and with a maturity equal to such Interest 

Period, by (ii) a percentage equal to 100% minus the 

Adjusted CD Rate Reserve Percentage (as defined below) for 

such Interest Period, plus 

 

        (b)     the Assessment Rate (as defined below) for such 

Interest Period. 

 

The "Adjusted CD Rate Reserve Percentage" for any Interest Period 

for each Adjusted CD Rate Advance comprising part of the same 

Revolving Credit Borrowing means the reserve percentage applicable 

on the first day of such Interest Period under regulations issued 

from time to time by the Board of Governors of the Federal Reserve 

System (or any successor) for determining the maximum reserve 

requirement (including, but not limited to, any emergency, 

supplemental or other marginal reserve requirement) for a member 

bank of the Federal Reserve System in New York City with deposits 

exceeding $5 billion with respect to liabilities consisting of or 

including (among other liabilities) U.S. dollar nonpersonal time 

deposits in the United States with a maturity equal to such 

Interest Period and in an amount of $100,000.  The "Assessment 

Rate" for any Interest Period for each Adjusted CD Rate Advance 

comprising part of the same Revolving Credit Borrowing means the 

annual assessment rate estimated by the Agent on the first day of 

such Interest Period for determining the then current annual 

assessment payable by Citibank to the Federal Deposit Insurance 

Corporation (or any successor) for insuring U.S. dollar deposits 

of Citibank in the United States.  The Adjusted CD Rate for any 

Interest Period for each Adjusted CD Rate Advance comprising part 

of the same Revolving Credit Borrowing shall be determined by the 

Agent on the basis of applicable rates furnished to and received 

by the Agent from the Reference Banks two Business Days before the 

first day of such Interest Period, subject, however, to the 

provisions of Section 2.08. 

 

        "Adjusted CD Rate Advance" means a Revolving Credit Advance 

that bears interest as provided in Section 2.07(a)(iii). 

 

        "Advance" means a Revolving Credit Advance or a Competitive 

Bid Advance. 

 

        "Affiliate" means, as to any Person, any other Person that, 

directly or indirectly, controls, is controlled by or is under 

common control with such Person.  For purposes of this definition, 

the term "control" (including the terms "controlling", "controlled 

by" and "under common control with") of a Person means the 

possession, direct or indirect, of the power to vote, for purposes 

of Section 5.02(g) 10%, and for all other purposes 5%, or more of 

the Voting Stock of such Person or to direct or cause the 

direction of the management and policies of such Person, whether 

through the ownership of Voting Stock, by contract or otherwise. 

 

        "Agent's Account" means the account of the Agent maintained 



by the Agent at Citibank at its office at 399 Park Avenue, New 

York, New York 10043, Account No. 36852248, Attention: Lenny 

Sarcona. 

 

        "AMJ" means Applied Materials Japan, Inc., a corporation 

organized under the laws of Japan. 

 

        "Applicable Lending Office" means, with respect to each 

Lender, such Lender's Domestic Lending Office in the case of a 

Base Rate Advance, such Lender's Eurodollar Lending Office in the 

case of a Eurodollar Rate Advance and such Lender's CD Lending 

Office in the case of an Adjusted CD Rate Advance and, in the case 

of a Competitive Bid Advance, the office of such Lender notified 

by such Lender to the Agent as its Applicable Lending Office with 

respect to such Competitive Bid Advance. 

 

        "Applicable Margin" means, as of any date, a percentage per 

annum determined by reference to the Public Debt Rating in effect 

on such date as set forth below: 

 

 

 

 

 

     Public Debt Rating          Applicable    Applicable        Applicable 

         S&P/Moody's            Margin for     Margin for       Margin for 

                                Base Rate     Eurodollar Rat   Adjusted CD Ra 

                                 Advances        Advances         Advances 

                                                    

Level 1   A+/A1 or above                 0%           0.180%           0.305% 

Level 2   A/A2                           0%           0.220%           0.345% 

Level 3   A-/A3                          0%           0.370%           0.495% 

Level 4   BBB+/Baa1                      0%           0.475%           0.600% 

Level 5   BBB/Baa2                       0%           0.575%           0.700% 

Level 6   Lower than Level 5             0%           0.800%           0.925% 

 

 

 

        "Applicable Percentage"  means, as of any date, a percentage 

per annum determined by reference to the Public Debt Rating in 

effect on such date as set forth below: 

 

 

 

 

     Public Debt Rating       Applicable 

         S&P/Moody's           Percentage 

                           

Level 1   A+/A1 or above             0.070% 

Level 2   A/A2                       0.075% 

Level 3   A-/A3                      0.080% 

Level 4   BBB+/Baa1                  0.100% 

Level 5   BBB/Baa2                   0.125% 

Level 6   Lower than Level 5         0.200% 

 

 

 

        "Applicable Utilization Fee" means, as of any date prior to 

the Term Loan Conversion Date that the aggregate Advances exceed 

33_% of the aggregate Commitments, and as of any date on and after 

the Term Loan Conversion Date, a percentage per annum determined 

by reference to the Public Debt Rating in effect on such date as 

set forth below: 

 

 

 

     Public Debt Rating       Applicable 

         S&P/Moody's         Utilization Fee 

                           

Level 1   A+/A1 or above             0.000% 

Level 2   A/A2                       0.125% 

Level 3   A-/A3                      0.175% 

Level 4   BBB+/Baa1                  0.175% 

Level 5   BBB/Baa2                   0.175% 

Level 6   Lower than Level 5         0.250% 

 

 

        "Assignment and Acceptance" means an assignment and 

acceptance entered into by a Lender and an Eligible Assignee, and 

accepted by the Agent, in substantially the form of Exhibit C 

hereto. 



 

        "Assuming Lender" has the meaning specified in Section 

2.18(d). 

 

        "Assumption Agreement" has the meaning specified in Section 

2.18(d)(ii). 

 

 

        "Base Rate" means a fluctuating interest rate per annum in 

effect from time to time, which rate per annum shall at all times 

be equal to the highest of: 

 

        (a)     the rate of interest announced publicly by 

Citibank in New York, New York, from time to time, as 

Citibank's base rate; 

 

        (b)     the sum (adjusted to the nearest 1/4 of 1% or, 

if there is no nearest 1/4 of 1%, to the next higher 1/4 of 

1%) of (i) 1/2 of 1% per annum, plus (ii) the rate obtained by 

dividing (A) the latest three-week moving average of 

secondary market morning offering rates in the United States 

for three-month certificates of deposit of major United 

States money market banks, such three-week moving average 

(adjusted to the basis of a year of 360 days) being 

determined weekly on each Monday (or, if such day is not a 

Business Day, on the next succeeding Business Day) for the 

three-week period ending on the previous Friday by Citibank 

on the basis of such rates reported by certificate of 

deposit dealers to and published by the Federal Reserve Bank 

of New York or, if such publication shall be suspended or 

terminated, on the basis of quotations for such rates 

received by Citibank from three New York certificate of 

deposit dealers of recognized standing selected by Citibank, 

by (B) a percentage equal to 100% minus the average of the 

daily percentages specified during such three-week period by 

the Board of Governors of the Federal Reserve System (or any 

successor) for determining the maximum reserve requirement 

(including, but not limited to, any emergency, supplemental 

or other marginal reserve requirement) for Citibank with 

respect to liabilities consisting of or including (among 

other liabilities) three-month U.S. dollar non-personal time 

deposits in the United States, plus (iii) the average during 

such three-week period of the annual assessment rates 

estimated by Citibank for determining the then current 

annual assessment payable by Citibank to the Federal Deposit 

Insurance Corporation (or any successor) for insuring U.S. 

dollar deposits of Citibank in the United States; and 

 

        (c)     1/2 of one percent per annum above the Federal 

Funds Rate. 

 

        "Base Rate Advance" means a Revolving Credit Advance that 

bears interest as provided in Section 2.07(a)(i). 

 

        "Benefit Arrangement" means at any time an employee benefit 

plan within the meaning of Section 3(3) of ERISA which is not a 

Plan or a Multiemployer Plan and which is maintained or otherwise 

contributed to by any member of the ERISA Group. 

 

        "Borrowing" means a Revolving Credit Borrowing or a 

Competitive Bid Borrowing. 

 

        "Business Day" means a day of the year on which banks are 

not required or authorized by law to close in New York City and, 

if the applicable Business Day relates to any Eurodollar Rate 

Advances or LIBO Rate Advances, on which dealings are carried on 

in the London interbank market. 

 

        "Capitalized Lease" means any lease the obligation for 

rentals with respect to which is required to be capitalized on a 

Consolidated balance sheet of the lessee and its Subsidiaries in 

accordance with GAAP. 

 

        "Capitalized Rentals" of any Person means at any date the 

amount at which the aggregate rentals due and to become due under 

all Capitalized Leases under which such Person is a lessee would 

be reflected as a liability on a Consolidated balance sheet of 

such Person. 

 

        "CD Lending Office" means, with respect to any Lender, the 

office of such Lender specified as its "CD Lending Office" 



opposite its name on Schedule I hereto or in the Assumption 

Agreement or the Assignment and Acceptance pursuant to which it 

became a Lender, or such other office of such Lender as such 

Lender may from time to time specify to the Borrower and the 

Agent. 

 

        "Citibank" means Citibank, N.A. 

 

        "Commitment" means as to any Lender (a) the amount set forth 

opposite such Lender's name on the signature pages hereof, (b) if 

such Lender has become a Lender hereunder pursuant to an 

Assumption Agreement, the amount set forth in such Assumption 

Agreement or (b) if such Lender has entered into any Assignment 

and Acceptance, the amount set forth for such Lender in the 

Register maintained by the Agent pursuant to Section 8.07(d), as 

such amount may be reduced pursuant to Section 2.05 or increased 

pursuant to Section 2.18. 

 

        "Commitment Date" has the meaning specified in Section 

2.18(b). 

 

        "Commitment Increase" has the meaning specified in Section 

2.18(a). 

 

        "Competitive Bid Advance" means an advance by a Lender to 

the Borrower as part of a Competitive Bid Borrowing resulting from 

the competitive bidding procedure described in Section 2.03 and 

refers to a Fixed Rate Advance or a LIBO Rate Advance. 

 

        "Competitive Bid Borrowing" means a borrowing consisting of 

simultaneous Competitive Bid Advances from each of the Lenders 

whose offer to make one or more Competitive Bid Advances as part 

of such borrowing has been accepted under the competitive bidding 

procedure described in Section 2.03. 

 

        "Competitive Bid Note" means a promissory note of the 

Borrower payable to the order of any Lender, in substantially the 

form of Exhibit A-2 hereto, evidencing the indebtedness of the 

Borrower to such Lender resulting from a Competitive Bid Advance 

made by such Lender. 

 

        "Competitive Bid Reduction" has the meaning specified in 

Section 2.01. 

 

        "Consenting Lender" has the meaning specified in Section 

2.19(b). 

 

        "Consolidated" refers to the consolidation of accounts in 

accordance with GAAP. 

 

        "Consolidated Debt" means all Debt of the Borrower and its 

Subsidiaries, determined in accordance with GAAP on a consolidated 

basis after eliminating intercompany items. 

 

        "Consolidated Net Income" for any period means the net 

income of the Borrower and its Subsidiaries for such period, 

determined in accordance with GAAP on a consolidated basis after 

eliminating earnings or losses attributable to outstanding 

Minority Interests. 

 

        "Consolidated Net Tangible Assets" means, at any date, the 

total amount of all Tangible Assets of the Borrower and its 

Subsidiaries after deducting therefrom all liabilities which in 

accordance with GAAP would be included on their consolidated 

balance sheet, except Consolidated Debt. 

 

        "Consolidated Tangible Net Worth" means, at any date, total 

stockholders' equity as indicated in the most recent quarterly or 

annual consolidated financial statements of the Borrower and its 

Subsidiaries less Intangible Assets. 

 

        "Consolidated Total Assets" means, at any date, the total 

assets of the Borrower and its Subsidiaries on a consolidated 

basis determined in accordance with GAAP. 

 

        "Convert", "Conversion" and "Converted" each refers to a 

conversion of Revolving Credit Advances of one Type into Revolving 

Credit Advances of the other Type pursuant to Section 2.08 or 

2.09. 

 

        "Debt" of any Person means, without duplication, (a) all 



Indebtedness of such Person for borrowed money, (b) all 

obligations of such Person for the deferred and unpaid purchase 

price of property or services (other than trade payables and 

accrued expenses incurred in the ordinary course of such Person's 

business), (c) all Indebtedness of such Person evidenced by notes, 

bonds, debentures or other similar evidences of indebtedness, (d) 

all obligations of such Person created or arising under any 

conditional sale or other title retention agreement with respect 

to property acquired by such Person (even though the rights and 

remedies of the seller or lender under such agreement in the event 

of default are limited to repossession or sale of such property) 

including, without limitation, obligations secured by Liens 

arising from the sale or transfer of notes or accounts receivable; 

provided that Debt shall not include any sale or transfer of notes 

or accounts receivable whether or not precautionary Liens are 

filed or recorded in connection with such sale or transfer of such 

notes or accounts receivable, if and only if such sale or transfer 

(A) is accounted for as true sale under GAAP and (B) pursuant to 

which there is no recourse (other than recourse for breach of 

customary representations and warranties or in connection with any 

such sales or transfers by AMJ) to the seller of such notes or 

accounts receivable (as evidenced by there being no accounting 

reserve taken or required to be taken, which in the event a 

reserve is taken, the amount of Debt shall be deemed to be the 

amount of such reserve), and provided, further, that all trade 

payables and accrued expenses constituting current liabilities 

shall be excluded, (e) all Capitalized Rentals, (f) reimbursement 

obligations of such Person in respect of credit enhancement 

instruments, which reimbursement obligations are then due and 

payable by such Person, (g) all Debt of others referred to in 

clauses (a) through (f) above or clause (h) below guaranteed 

directly or indirectly in any manner by such Person, or in effect 

guaranteed directly or indirectly by such Person through an 

agreement (1) to pay or purchase such Debt or to advance or supply 

funds for the payment or purchase of such Debt, (2) to purchase, 

sell or lease (as lessee or lessor) property, or to purchase or 

sell services, primarily for the purpose of enabling the debtor to 

make payment of such Debt or to assure the holder of such Debt 

against loss, (3) to supply funds to or in any other manner invest 

in the debtor (including any agreement to pay for property or 

services irrespective of whether such property is received or such 

services are rendered) or (4) otherwise to assure a creditor 

against loss, and (h) all Debt referred to in clauses (a) through 

(g) above secured by (or for which the holder of such Debt has an 

existing right, contingent or otherwise, to be secured by) any 

Lien on property (including, without limitation, accounts and 

contract rights) owned by such Person, even though such Person has 

not assumed or become liable for the payment of such Debt, 

including, without limitation, obligations secured by Liens 

arising from the sale or transfer of notes, accounts receivable or 

other assets, other than obligations secured by Liens on notes, 

accounts receivable or other assets sold or transferred in a 

transaction which is accounted for as a true sale under GAAP. 

 

The Borrower's obligations under operating leases and Off-Balance 

Sheet Leases shall be excluded form this definition; provided that 

(A) no such exclusion shall be made if and to the extent that GAAP 

would require such obligations to be classified as debt for 

borrowed money and (B) in any event the term "Debt" shall include 

the Excess Lease Financed Amount (if any). 

 

        "Default" means any Event of Default or any event that would 

constitute an Event of Default but for the requirement that notice 

be given or time elapse or both. 

 

        "Domestic Lending Office" means, with respect to any Lender, 

the office of such Lender specified as its "Domestic Lending 

Office" opposite its name on Schedule I hereto or in the 

Assumption Agreement or the Assignment and Acceptance pursuant to 

which it became a Lender, or such other office of such Lender as 

such Lender may from time to time specify to the Borrower and the 

Agent. 

 

        "Effective Date" has the meaning specified in Section 3.01. 

 

        "Eligible Assignee" means (i) a Lender; (ii) an Affiliate of 

a Lender; and (iii) any other Person that has a rating for any 

class of non-credit enhanced long-term senior unsecured debt of 

not lower than A by S&P or A2 by Moody's approved by the Agent 

and, unless an Event of Default has occurred and is continuing at 

the time any assignment is effected in accordance with Section 



8.07, the Borrower, such approval not to be unreasonably withheld 

or delayed; provided, however, that neither the Borrower nor an 

Affiliate of the Borrower shall qualify as an Eligible Assignee. 

 

        "Environmental Action" means any action, suit, demand, 

demand letter, claim, notice of non-compliance or violation, 

notice of liability or potential liability, investigation, 

proceeding, consent order or consent agreement relating in any way 

to any Environmental Law, Environmental Permit or Hazardous 

Substances or arising from alleged injury or threat of injury to 

health, safety or the environment, including, without limitation, 

(a) by any governmental or regulatory authority for enforcement, 

cleanup, removal, response, remedial or other actions or damages 

and (b) by any governmental or regulatory authority or any third 

party for damages, contribution, indemnification, cost recovery, 

compensation or injunctive relief. 

 

        "Environmental Laws" means any and all federal, state, local 

and foreign statutes, laws, judicial decisions, regulations, 

ordinances, rules, judgments, orders, decrees, plans, injunctions, 

permits, concessions, grants, franchises, licenses, agreements and 

other governmental restrictions relating to the environment or the 

effect of the environment on human health or to emissions, 

discharges or releases of pollutants, contaminants, Hazardous 

Substances or wastes into the environment including, without 

limitation, ambient air, surface water, ground water or land, or 

otherwise relating to the manufacture, processing, distribution, 

use, treatment, storage, disposal, transport or handling of 

pollutants, contaminants, Hazardous Substances or wastes or the 

clean-up or other remediation thereof. 

 

        "Environmental Permit" means any permit, approval, 

identification number, license or other authorization required 

under any Environmental Law. 

 

        "Equity Affiliate" means any Person in which the Borrower or 

any of its Subsidiaries holds an equity investment that is 

accounted for under the equity method. 

 

        "ERISA" means the Employee Retirement Income Security Act of 

1974, as amended, or any successor statute. 

 

        "ERISA Affiliate" means any member of the ERISA Group. 

 

        "ERISA Group" means the Borrower, any Subsidiary and all 

members of a controlled group of corporations and all trades or 

businesses (whether or not incorporated) under common control 

which, together with the Borrower or any Subsidiary, are treated 

as a single employer under Section 414 of the Internal Revenue 

Code. 

 

        "Eurocurrency Liabilities" has the meaning assigned to that 

term in Regulation D of the Board of Governors of the Federal 

Reserve System, as in effect from time to time. 

 

        "Eurodollar Lending Office" means, with respect to any 

Lender, the office of such Lender specified as its "Eurodollar 

Lending Office" opposite its name on Schedule I hereto or in the 

Assumption Agreement or the Assignment and Acceptance pursuant to 

which it became a Lender (or, if no such office is specified, its 

Domestic Lending Office), or such other office of such Lender as 

such Lender may from time to time specify to the Borrower and the 

Agent. 

 

        "Eurodollar Rate" means, for any Interest Period for each 

Eurodollar Rate Advance comprising part of the same Revolving 

Credit Borrowing, an interest rate per annum equal to the rate per 

annum obtained by dividing (a) the rate per annum (rounded upward 

to the nearest whole multiple of 1/16 of 1% per annum) appearing 

on Dow Jones Markets Telerate Page 3750 (or any successor page) as 

the London interbank offered rate for deposits in U.S. dollars at 

approximately 11:00 A.M. (London time) two Business Days prior to 

the first day of such Interest Period for a term comparable to 

such Interest Period or, if for any reason such rate is not 

available, the average (rounded upward to the nearest whole 

multiple of 1/16 of 1% per annum, if such average is not such a 

multiple) of the rate per annum at which deposits in U.S. dollars 

are offered by the principal office of each of the Reference Banks 

in London, England to prime banks in the London interbank market 

at 11:00 A.M. (London time) two Business Days before the first day 

of such Interest Period in an amount substantially equal to such 



Reference Bank's Eurodollar Rate Advance comprising part of such 

Revolving Credit Borrowing to be outstanding during such Interest 

Period (except that, in the case of Citibank as a Reference Bank, 

such determination shall be made with respect to an amount 

substantially equal to Citicorp's Eurodollar Rate Advance 

comprising part of such Revolving Credit Borrowing) and for a 

period equal to such Interest Period by (b) a percentage equal to 

100% minus the Eurodollar Rate Reserve Percentage for such 

Interest Period.  If the Dow Jones Markets Telerate Page 3759 (or 

any successor page) is unavailable, the Eurodollar Rate for any 

Interest Period for each Eurodollar Rate Advance comprising part 

of the same Revolving Credit Borrowing shall be determined by the 

Agent on the basis of applicable rates furnished to and received 

by the Agent from the Reference Banks two Business Days before the 

first day of such Interest Period, subject, however, to the 

provisions of Section 2.08. 

 

        "Eurodollar Rate Advance" means a Revolving Credit Advance 

that bears interest as provided in Section 2.07(a)(ii). 

 

        "Eurodollar Rate Reserve Percentage" for any Interest Period 

for all Eurodollar Rate Advances or LIBO Rate Advances comprising 

part of the same Borrowing means the reserve percentage applicable 

two Business Days before the first day of such Interest Period 

under regulations issued from time to time by the Board of 

Governors of the Federal Reserve System (or any successor) for 

determining the maximum reserve requirement (including, without 

limitation, any emergency, supplemental or other marginal reserve 

requirement) for a member bank of the Federal Reserve System in 

New York City with respect to liabilities or assets consisting of 

or including Eurocurrency Liabilities (or with respect to any 

other category of liabilities that includes deposits by reference 

to which the interest rate on Eurodollar Rate Advances or LIBO 

Rate Advances is determined) having a term equal to such Interest 

Period. 

 

        "Events of Default" has the meaning specified in Section 

6.01. 

 

        "Excess Lease Financed Amount" means the amount (if any) by 

which the Lease Financed Amount exceeds (a) $250,000,000 at any 

time when the Borrower's Public Debt Rating is lower than BBB+ by 

S&P or Baa1 by Moody's or (b) $500,000,000 at any time when the 

Borrower's Public Debt rating is at least BBB+ by S&P or Baa1 by 

Moody's. 

 

        "Existing Off-Balance Sheet Lease" means the Master Lease 

dated as of April 30, 1997 between the Borrower and Credit Suisse 

Leasing, 92A, L.P. and the Operative Documents (as defined 

therein) as they may be amended or supplemented from time to time. 

 

        "Extension Date" has the meaning specified in Section 

2.19(b). 

        "Federal Funds Rate" means, for any period, a fluctuating 

interest rate per annum equal for each day during such period to 

the weighted average of the rates on overnight Federal funds 

transactions with members of the Federal Reserve System arranged 

by Federal funds brokers, as published for such day (or, if such 

day is not a Business Day, for the next preceding Business Day) by 

the Federal Reserve Bank of New York, or, if such rate is not so 

published for any day that is a Business Day, the average of the 

quotations for such day on such transactions received by the Agent 

from three Federal funds brokers of recognized standing selected 

by it. 

 

        "Fixed Rate Advances" has the meaning specified in Section 

2.03(a)(i). 

 

        "GAAP" means at any time generally accepted accounting 

principles as then in effect, applied on a basis consistent 

(except for changes concurred in by the Borrower's independent 

public accountants) with the most recent audited consolidated 

financial statements of the Borrower and its Subsidiaries 

delivered to the Lenders; provided that, if the Borrower notifies 

the Agent that the Borrower wishes to amend any covenant in 

Article V or any definition of a term used in any such covenant to 

eliminate the effect of any change in generally accepted 

accounting principles on the operation of such covenant (or if the 

Agent notifies the Borrower that the Required Lenders wish to 

amend any such covenant or definition for such purpose), then, for 

purposes of such covenant or definition only, "GAAP" shall mean 



GAAP as in effect immediately before the relevant change in 

generally accepted accounting principles became effective, until 

either such notice is withdrawn or such covenant or definition is 

amended in a manner satisfactory to the Borrower and the Required 

Lenders. 

 

        "Hazardous Substances" means any toxic, radioactive, caustic 

or otherwise hazardous substance, including petroleum, its 

derivatives, by-products and other hydrocarbons, or any substance 

having any constituent elements displaying any of the foregoing 

characteristics. 

 

        "Hedge Agreements" means interest rate swap, cap or collar 

agreements, interest rate future or option contracts, currency 

swap agreements, currency future or option contracts and other 

similar agreements. 

 

        "Increase Date" has the meaning specified in Section 

2.18(a). 

 

        "Increasing Lender" has the meaning specified in Section 

2.18(b). 

 

        "Indebtedness" of any Person means and includes all 

obligations of such Person which in accordance with GAAP should be 

classified upon a balance sheet of such Person as liabilities of 

such Person. 

 

        "Information Memorandum" means the information memorandum 

dated February 16, 1999 used by the Agent in connection with the 

syndication of the Commitments. 

 

        "Intangible Assets" means at any date the total amount of 

all assets of the Borrower and its Subsidiaries that are properly 

classified as "intangible assets" in accordance with GAAP and, in 

any event, shall include, without limitation, goodwill, patents, 

trade names, trademarks, copyrights, franchises, experimental 

expense, organization expense, unamortized debt discount and 

expense, and deferred charges other than prepaid insurance, 

prepaid leases and prepaid taxes and current deferred taxes which 

are classified on the balance sheet of the Borrower and its 

Subsidiaries as a current asset in accordance with GAAP and in 

which classification the Borrower's independent public accountants 

concur; provided that the foregoing Intangible Assets shall be 

deemed to be in an amount equal to zero at all times during which 

such Intangible Assets, in the aggregate, are less than 2% of 

stockholders' equity of the Borrower. 

 

        "Interest Period" means, for each Eurodollar Rate Advance or 

Adjusted CD Rate Advance comprising part of the same Revolving 

Credit Borrowing and each LIBO Rate Advance comprising part of the 

same Competitive Bid Borrowing, the period commencing on the date 

of such Advance or the date of the Conversion of any Advance into 

such an Advance and ending on the last day of the period selected 

by the Borrower pursuant to the provisions below and, thereafter, 

with respect to Eurodollar Rate Advances or Adjusted CD Rate 

Advances, each subsequent period commencing on the last day of the 

immediately preceding Interest Period and ending on the last day 

of the period selected by the Borrower pursuant to the provisions 

below.  The duration of each such Interest Period shall be one, 

two, three or six months in the case of a Eurodollar Rate Advance 

or a LIBO Rate Advance, and 30, 60, 90, 120 or 180 days in the 

case of an Adjusted CD Rate Advance, in each case, as the Borrower 

may, upon notice received by the Agent not later than 11:00 A.M. 

(New York City time) on the third Business Day prior to the first 

day of such Interest Period, select; provided, however, that: 

 

        (i)     the Borrower may not select any Interest Period 

that ends after the Termination Date or, if the Revolving 

Credit Advances have been converted to a term loan pursuant 

to Section 2.06 prior to such selection, that ends after the 

Maturity Date; 

 

        (ii)    Interest Periods commencing on the same date for 

Eurodollar Rate Advances or Adjusted CD Rate Advances 

comprising part of the same Revolving Credit Borrowing or 

for LIBO Rate Advances comprising part of the same 

Competitive Bid Borrowing shall be of the same duration; 

 

        (iii)   whenever the last day of any Interest Period 

would otherwise occur on a day other than a Business Day, 



the last day of such Interest Period shall be extended to 

occur on the next succeeding Business Day, provided, 

however, in the case of an Interest Period for a Eurodollar 

Rate Advance or a LIBO Rate Advance, that, if such extension 

would cause the last day of such Interest Period to occur in 

the next following calendar month, the last day of such 

Interest Period shall occur on the next preceding Business 

Day; and 

 

         (iv)    in the case of an Interest Period for a 

Eurodollar Rate Advance or a LIBO Rate Advance, whenever the 

first day of any Interest Period occurs on a day of an 

initial calendar month for which there is no numerically 

corresponding day in the calendar month that succeeds such 

initial calendar month by the number of months equal to the 

number of months in such Interest Period, such Interest 

Period shall end on the last Business Day of such succeeding 

calendar month. 

 

        "Internal Revenue Code" means the Internal Revenue Code of 

1986, as amended from time to time, and the regulations 

promulgated and rulings issued thereunder. 

 

        "Lease Financed Amount" means, with respect to Off-Balance 

Sheet Leases, (a) in the case of the Existing Off-Balance Sheet 

Lease, the sum of the aggregate outstanding principal amount of 

the Loans (as defined therein) and the outstanding Investment 

Amounts (as defined therein) or (b) in the case of any other Off- 

Balance Sheet Lease, the sum of the comparable amounts as defined 

therein. 

 

        "Lenders" means the Initial Lenders, each Assuming Lender 

that shall become a party hereto pursuant to Section 2.18 or 2.19 

and each Person that shall become a party hereto pursuant to 

Section 8.07. 

 

        "LIBO Rate" means, for any Interest Period for all LIBO Rate 

Advances comprising part of the same Competitive Bid Borrowing, an 

interest rate per annum equal to the rate per annum obtained by 

dividing (a) the rate per annum (rounded upward to the nearest 

whole multiple of 1/16 of 1% per annum) appearing on Dow Jones 

Markets Telerate Page 3750 ( or any successor page) as the London 

interbank offered rate for deposits in U.S. dollars at 

approximately 11:00 A.M. (London time) two Business Days prior to 

the first day of such Interest Period for a term comparable to 

such Interest Period or, if for any reason such rate is not 

available, the average (rounded upward to the nearest whole 

multiple of 1/16 of 1% per annum, if such average is not such a 

multiple) of  the rate per annum at which deposits in U.S. dollars 

are offered by the principal office of each of the Reference Banks 

in London, England to prime banks in the London interbank market 

at 11:00 A.M. (London time) two Business Days before the first day 

of such Interest Period in an amount substantially equal to the 

amount that would be the Reference Banks' respective ratable 

shares of such Borrowing if such Borrowing were to be a Revolving 

Credit Borrowing to be outstanding during such Interest Period 

(except that, in the case of Citibank as a Reference Bank, such 

determination shall be made with respect to an amount 

substantially equal to Citicorp's ratable share of such Borrowing 

if such Borrowing were to be a Revolving Credit Borrowing) and for 

a period equal to such Interest Period by (b) a percentage equal 

to 100% minus the Eurodollar Rate Reserve Percentage for such 

Interest Period.  If the Dow Jones Markets Telerate Page 3759 (or 

any successor page) is unavailable, the LIBO Rate for any Interest 

Period for each LIBO Rate Advance comprising part of the same 

Competitive Bid Borrowing shall be determined by the Agent on the 

basis of applicable rates furnished to and received by the Agent 

from the Reference Banks two Business Days before the first day of 

such Interest Period, subject, however, to the provisions of 

Section 2.08. 

 

        "LIBO Rate Advances" means a Competitive Bid Advance bearing 

interest based on the LIBO Rate. 

 

        "Lien" means any lien, security interest or other charge or 

encumbrance of any kind, or any other type of preferential 

arrangement, including, without limitation, the lien or retained 

security title of a conditional vendor and any easement, right of 

way or other encumbrance on title to real property. 

 

Off Balance Sheet Leases and the arrangements set forth therein 



shall be excluded from this definition; provided that: 

 

        (a)     if any portion of the Lease Financed Amount is 

included in Debt under the last sentence of the definition of 

Debt, then for purposes of Section 5.02(e), Off-Balance Sheet 

Leases and the arrangements set forth therein shall be deemed to 

create a Lien securing the Excess Lease Financed Amount; and 

 

        (b)     if Off-Balance Sheet Leases and the arrangements set 

forth therein create a lien on any property or assets other than 

(i) the property and assets leased pursuant to Off-Balance Sheet 

Leases, (ii) rights of the Borrower as sublessor of any portion of 

such property and assets and (iii) Permitted Lease Collateral, 

such lien shall not be excluded from this definition. 

 

        "Margin Stock" means "margin stock" as such term is defined 

in Regulation U. 

 

        "Material Adverse Effect" means any material adverse change 

in the business, condition (financial or otherwise) or operations 

of the Borrower or the Borrower and its Subsidiaries taken as a 

whole. 

 

        "Material Debt" means Debt (other than the Notes) of the 

Borrower and/or one or more of its Subsidiaries, arising in one or 

more related or unrelated transactions, in an aggregate principal 

or face amount exceeding $50,000,000. 

 

        "Material Financial Obligations" means a principal or face 

amount of Debt and/or payment obligations (calculated after giving 

effect to any applicable netting agreements) in respect of Hedge 

Agreements of the Borrower and/or one or more of its Subsidiaries, 

arising in one or more related or unrelated transactions, 

exceeding in the aggregate $50,000,000. 

        "Material Plan" means, at any time, a Plan or Plans having 

aggregate Unfunded Liabilities in excess of $50,000,000. 

 

        "Maturity Date" means the earlier of (a) the first 

anniversary of the Termination Date and (b) the date of 

termination in whole of the aggregate Commitments pursuant to 

Section 2.05 or 6.01. 

 

        "Minority Interests" means any shares of stock of any class 

of a Subsidiary (other than directors' qualifying shares as 

required by law) that are not owned by the Borrower and/or one or 

more of its Subsidiaries. 

 

        "Moody's" means Moody's Investors Service, Inc. 

 

        "Multiemployer Plan" means, at any time, an employee pension 

benefit plan within the meaning of Section 4001(a)(3) of ERISA to 

which any member of the ERISA Group is then making or accruing an 

obligation to make contributions or has within the preceding five 

plan years made contribution, including for these purposes any 

Person which ceased to be a member of the ERISA Group during such 

five year period. 

 

        "Non-Consenting Lender" has the meaning specified in Section 

2.19(b). 

 

        "Note" means a Revolving Credit Note or a Competitive Bid 

Note. 

 

        "Notice of Competitive Bid Borrowing" has the meaning 

specified in Section 2.03(a). 

 

        "Notice of Revolving Credit Borrowing" has the meaning 

specified in Section 2.02(a). 

 

        "Off-Balance Sheet Leases" means one or more lease 

agreements and related agreements entered into by the Borrower or 

any of its Subsidiaries form time to time, in each case in a 

transaction which the Borrower or such Subsidiary intends to be 

treated as an "operating lease" for financial reporting purposes 

but as a loan for one or more of the following purposes: (a) 

federal, state and local income or franchise tax, (b) bankruptcy, 

(c) real estate law and (d) commercial law (including uniform 

commercial law).  The term "Off-Balance Sheet Leases" shall 

include, without limitation, the Existing Off-Balance Sheet Lease. 

 

        "PBGC" means the Pension Benefit Guaranty Corporation (or 



any successor). 

 

        "Permitted Lease Collateral" means (a) in the case of the 

Existing Off-Balance Sheet Lease, Cash Collateral (as defined 

therein) or Treasuries (as defined therein) pledged pursuant to 

the Pledge Agreement (as defined therein), in each case securing 

the obligations of the Borrower under the Existing Off-Balance 

Sheet Lease or (b) in the case of any other Off-Balance Sheet 

Lease, any comparable assets securing obligations of the Borrower 

or a Subsidiary thereunder. 

 

        "Person" means an individual, partnership, corporation 

(including a business trust), joint stock company, trust, 

unincorporated association, joint venture, limited liability 

company or other entity, or a government or any political 

subdivision or agency thereof. 

 

        "Plan" means, at any time, an employee pension benefit plan 

(other than a Multiemployer Plan) which is covered by Title IV of 

ERISA or subject to the minimum funding standards under Section 

412 of the Internal Revenue Code and either (i) is maintained, or 

contributed to, by any member of the ERISA Group for employees of 

any member of the ERISA Group or (ii) has at any time within the 

preceding five years been maintained, or contributed to, by any 

Person which was at such time a member of the ERISA Group for 

employees of any Person which was at such time a member of the 

ERISA Group. 

 

        "Public Debt Rating" means, as of any date for S&P, the 

lowest rating that has been most recently announced by S&P for any 

class of non-credit enhanced long-term senior unsecured debt 

issued by the Borrower and, as of any date for Moody's, the lowest 

rating that has been most recently announced by Moody's for any 

class of non-credit enhanced long-term senior unsecured debt 

issued by the Borrower.  For purposes of the foregoing, (a) if 

only one of S&P and Moody's shall have in effect a Public Debt 

Rating, the Applicable Margin, the Applicable Percentage and the 

Applicable Utilization Fee shall be determined by reference to the 

available rating; (b) if neither S&P nor Moody's shall have in 

effect a Public Debt Rating, the Applicable Margin, the Applicable 

Percentage and the Applicable Utilization Fee will be set in 

accordance with Level 6 under the definition of "Applicable 

Margin", "Applicable Percentage" or "Applicable Utilization Fee", 

as the case may be; (c) if the ratings established by S&P and 

Moody's shall fall within different levels, the Applicable Margin, 

the Applicable Percentage and the Applicable Utilization Fee shall 

be based upon the higher rating; (d) if any rating established by 

S&P or Moody's shall be changed, such change shall be effective as 

of the date on which such change is first announced publicly by 

the rating agency making such change; and (e) if S&P or Moody's 

shall change the basis on which ratings are established, each 

reference to the Public Debt Rating announced by S&P or Moody's, 

as the case may be, shall refer to the then equivalent rating by 

S&P or Moody's, as the case may be. 

 

        "Reference Banks" means Citibank, Bank of America NT&SA and 

Credit Suisse First Boston. 

 

        "Register" has the meaning specified in Section 8.07(d). 

 

        "Reportable Event" means any "reportable event" as defined 

in section 4043 of ERISA for which the 30-day notice requirement 

has not been waived under applicable regulations. 

 

        "Required Lenders" means at any time Lenders owed at least 

51% of the then aggregate unpaid principal amount of the Revolving 

Credit Advances owing to Lenders, or, if no such principal amount 

is then outstanding, Lenders having at least 51% of the 

Commitments. 

 

        "Revolving Credit Advance" means an advance by a Lender to 

the Borrower as part of a Revolving Credit Borrowing and refers to 

a Base Rate Advance, a Eurodollar Rate Advance or an Adjusted CD 

Rate Advance (each of which shall be a "Type" of  Revolving Credit 

Advance). 

 

        "Revolving Credit Borrowing" means a borrowing consisting of 

simultaneous Revolving Credit Advances of the same Type made by 

each of the Lenders pursuant to Section 2.01. 

 

        "Revolving Credit Note" means a promissory note of the 



Borrower payable to the order of any Lender, delivered pursuant to 

a request made under Section 2.16 in substantially the form of 

Exhibit A-1 hereto, evidencing the aggregate indebtedness of the 

Borrower to such Lender resulting from the Revolving Credit 

Advances made by such Lender. 

 

        "S&P" means Standard & Poor's, a division of The McGraw-Hill 

Companies, Inc. 

 

        "SEC" means the Securities and Exchange Commission. 

 

        "Subsidiary" means, as to any Person, any corporation or 

other entity of which securities or other ownership interests 

having ordinary voting power to elect a majority of the board of 

directors or other persons performing similar functions are at the 

time directly or indirectly owned by such Person; unless otherwise 

specified, "Subsidiary" means a Subsidiary of the Borrower. 

 

        "Tangible Assets" means, at any date, Consolidated Total 

Assets (less depreciation, depletion and other properly deductible 

valuation reserves) after deducting (but without duplication) 

Intangible Assets. 

 

        "Term Loan Conversion Date" means the Termination Date on 

which all Revolving Credit Advances outstanding on such date are 

converted into a term loan pursuant to Section 2.06. 

 

        "Term Loan Election" has the meaning specified in Section 

2.06. 

 

        "Termination Date" means the earlier of (a) March 10, 2000, 

subject to the extension thereof pursuant to Section 2.19 and (b) 

the date of termination in whole of the Commitments pursuant to 

Section 2.05 or 6.01; provided, however, that the Termination Date 

of any Lender that is a Non-Consenting Lender to any requested 

extension pursuant to Section 2.19 shall be the Termination Date 

in effect immediately prior to the applicable Extension Date for 

all purposes of this Agreement. 

 

        "Unfunded Liabilities" means, with respect to any Plan at 

any time, the amount (if any) by which (i) the value of all 

benefit liabilities under such Plan, determined on a plan 

termination basis using the assumptions prescribed by the PBGC for 

purposes of Section 4044 of ERISA, exceeds (ii) the fair market 

value of all Plan assets allocable to such liabilities under Title 

IV of ERISA (excluding any accrued but unpaid contributions), all 

determined as of the then most recent valuation date for such 

Plan, but only to the extent that such excess represents a 

potential liability of a member of the ERISA Group to the PBGC or 

any other Person under Title IV of ERISA. 

 

        "Voting Stock" means capital stock issued by a corporation, 

or equivalent interests in any other Person, the holders of which 

are ordinarily, in the absence of contingencies, entitled to vote 

for the election of directors (or persons performing similar 

functions) of such Person, even if the right so to vote has been 

suspended by the happening of such a contingency. 

 

                SECTION 1.02.  Computation of Time Periods.  In this 

Agreement in the computation of periods of time from a specified date to 

a later specified date, the word "from"  means "from and including" and 

the words "to" and "until" each mean "to but excluding". 

 

                SECTION 1.03.  Accounting Terms.  All accounting terms not 

specifically defined herein shall be construed in accordance with GAAP. 

 

 

ARTICLE II 

 

AMOUNTS AND TERMS OF THE ADVANCES 

 

                SECTION 2.01.  The Revolving Credit Advances.  Each Lender 

severally agrees, on the terms and conditions hereinafter set forth, to 

make Revolving Credit Advances to the Borrower from time to time on any 

Business Day during the period from the Effective Date until the 

Termination Date in an aggregate amount not to exceed at any time 

outstanding such Lender's Commitment, provided that the aggregate amount 

of the Commitments of the Lenders shall be deemed used from time to time 

to the extent of the aggregate amount of the Competitive Bid Advances 

then outstanding and such deemed use of the aggregate amount of the 

Commitments shall be allocated among the Lenders ratably according to 



their respective Commitments (such deemed use of the aggregate amount of 

the Commitments being a "Competitive Bid Reduction").  Each Revolving 

Credit Borrowing shall be in an aggregate amount of $10,000,000 or an 

integral multiple of $1,000,000 in excess thereof and shall consist of 

Revolving Credit Advances of the same Type made on the same day by the 

Lenders ratably according to their respective Commitments.  Within the 

limits of each Lender's Commitment, the Borrower may borrow under this 

Section 2.01, prepay pursuant to Section 2.10 and reborrow under this 

Section 2.01. 

 

                SECTION 2.02.  Making the Revolving Credit Advances.  (a) 

Each Revolving Credit Borrowing shall be made on notice, given not later 

than (x) 1:00 P.M. (New York City time) on the third Business Day prior 

to the date of the proposed Revolving Credit Borrowing in the case of a 

Revolving Credit Borrowing consisting of Eurodollar Rate Advances, (y) 

1:00 P.M. (New York City time) on the second Business Day prior to the 

date of the proposed Revolving Credit Borrowing in the case of a 

Revolving Credit Borrowing consisting of Adjusted CD Rate Advances or 

(z) 12:00 noon (New York City time) on the date of the proposed 

Revolving Credit Borrowing in the case of a Revolving Credit Borrowing 

consisting of Base Rate Advances, by the Borrower to the Agent, which 

shall give to each Lender prompt notice thereof by telecopier or telex. 

Each such notice of a Revolving Credit Borrowing (a "Notice of Revolving 

Credit Borrowing") shall be by telephone, confirmed immediately in 

writing, or telecopier or telex in substantially the form of Exhibit B-1 

hereto, specifying therein the requested (i) date of such Revolving 

Credit Borrowing, (ii) Type of Advances comprising such Revolving Credit 

Borrowing, (iii) aggregate amount of such Revolving Credit Borrowing, 

and (iv) in the case of a Revolving Credit Borrowing consisting of 

Eurodollar Rate Advances or Adjusted CD Rate Advances, initial Interest 

Period for each such Revolving Credit Advance.  Each Lender shall, 

before 2:00 P.M. (New York City time) on the date of such Revolving 

Credit Borrowing make available for the account of its Applicable 

Lending Office to the Agent at the Agent's Account, in same day funds, 

such Lender's ratable portion of such Revolving Credit Borrowing.  After 

the Agent's receipt of such funds and upon fulfillment of the applicable 

conditions set forth in Article III, the Agent will make such funds 

available to the Borrower at the Agent's address referred to in Section 

8.02. 

 

                (b)     Anything in subsection (a) above to the contrary 

notwithstanding, (i) the Borrower may not select Eurodollar Rate 

Advances or Adjusted CD Rate Advances for any Revolving Credit Borrowing 

if the aggregate amount of such Revolving Credit Borrowing is less than 

$10,000,000 or if the obligation of the Lenders to make Eurodollar Rate 

Advances shall then be suspended pursuant to Section 2.08 or 2.12 and 

(ii) the Eurodollar Rate Advances and  Advances may not be outstanding 

as part of more than six separate Revolving Credit Borrowings. 

 

                (c)     Each Notice of Revolving Credit Borrowing shall be 

irrevocable and binding on the Borrower. 

 

                (d)     Unless the Agent shall have received notice from a 

Lender prior to the date of any Revolving Credit Borrowing that such 

Lender will not make available to the Agent such Lender's ratable 

portion of such Revolving Credit Borrowing, the Agent may assume that 

such Lender has made such portion available to the Agent on the date of 

such Revolving Credit Borrowing in accordance with subsection (a) of 

this Section 2.02 and the Agent may, in reliance upon such assumption, 

make available to the Borrower on such date a corresponding amount.  If 

and to the extent that such Lender shall not have so made such ratable 

portion available to the Agent, such Lender and the Borrower severally 

agree to repay to the Agent forthwith on demand such corresponding 

amount together with interest thereon, for each day from the date such 

amount is made available to the Borrower until the date such amount is 

repaid to the Agent, at (i) in the case of the Borrower, the interest 

rate applicable at the time to Revolving Credit Advances comprising such 

Revolving Credit Borrowing and (ii) in the case of such Lender, the 

Federal Funds Rate. If such Lender shall repay to the Agent such 

corresponding amount, such amount so repaid shall constitute such 

Lender's Revolving Credit Advance as part of such Revolving Credit 

Borrowing for purposes of this Agreement. 

 

                (e)     The failure of any Lender to make the Revolving Credit 

Advance to be made by it as part of any Revolving Credit Borrowing shall 

not relieve any other Lender of its obligation, if any, hereunder to 

make its Revolving Credit Advance on the date of such Revolving Credit 

Borrowing, but no Lender shall be responsible for the failure of any 

other Lender to make the Revolving Credit Advance to be made by such 

other Lender on the date of any Revolving Credit Borrowing. 

 



                SECTION 2.03.  The Competitive Bid Advances.  (a)  Each 

Lender severally agrees that the Borrower may make Competitive Bid 

Borrowings under this Section 2.03 from time to time on any Business Day 

during the period from the date hereof until the date occurring 30 days 

prior to the Termination Date in the manner set forth below; provided 

that, following the making of each Competitive Bid Borrowing, the 

aggregate amount of the Advances then outstanding shall not exceed the 

aggregate amount of the Commitments of the Lenders (computed without 

regard to any Competitive Bid Reduction). 

 

        (i)     The Borrower may request a Competitive Bid Borrowing 

under this Section 2.03 by delivering to the Agent, by telecopier 

or telex, a notice of a Competitive Bid Borrowing (a "Notice of 

Competitive Bid Borrowing"), in substantially the form of Exhibit 

B-2 hereto, specifying therein the requested (v) date of such 

proposed Competitive Bid Borrowing, (w) aggregate amount of such 

proposed Competitive Bid Borrowing, (x) in the case of a 

Competitive Bid Borrowing consisting of LIBO Rate Advances, 

Interest Period, or in the case of a Competitive Bid Borrowing 

consisting of Fixed Rate Advances, maturity date for repayment of 

each Fixed Rate Advance to be made as part of such Competitive Bid 

Borrowing (which maturity date may not be earlier than the date 

occurring 30 days after the date of such Competitive Bid Borrowing 

or later than the Termination Date), (y) interest payment date or 

dates relating thereto, and (z) other terms (if any) to be 

applicable to such Competitive Bid Borrowing, not later than 11:00 

A.M. (New York City time) (A) at least one Business Day prior to 

the date of the proposed Competitive Bid Borrowing, if the 

Borrower shall specify in the Notice of Competitive Bid Borrowing 

that the rates of interest to be offered by the Lenders shall be 

fixed rates per annum (the Advances comprising any such 

Competitive Bid Borrowing being referred to herein as "Fixed Rate 

Advances") and (B) at least four Business Days prior to the date 

of the proposed Competitive Bid Borrowing, if the Borrower shall 

instead specify in the Notice of Competitive Bid Borrowing that 

the Advances comprising such Competitive Bid Borrowing shall be 

LIBO Rate Advances.  The Agent shall in turn promptly notify each 

Lender of each request for a Competitive Bid Borrowing received by 

it from the Borrower by sending such Lender a copy of the related 

Notice of Competitive Bid Borrowing. 

 

        (ii)    Each Lender may, if, in its sole discretion, it elects 

to do so, irrevocably offer to make one or more Competitive Bid 

Advances to the Borrower as part of such proposed Competitive Bid 

Borrowing at a rate or rates of interest specified by such Lender 

in its sole discretion, by notifying the Agent (which shall give 

prompt notice thereof to the Borrower), (A) before 9:30 A.M. (New 

York City time) on the date of such proposed Competitive Bid 

Borrowing, in the case of a Competitive Bid Borrowing consisting 

of Fixed Rate Advances, (B) before 10:00 A.M. (New York City time) 

three Business Days before the date of such proposed Competitive 

Bid Borrowing, in the case of a Competitive Bid Borrowing 

consisting of LIBO Rate Advances, of the minimum amount and 

maximum amount of each Competitive Bid Advance which such Lender 

would be willing to make as part of such proposed Competitive Bid 

Borrowing (which amounts of such proposed Competitive Bid Advances 

may, subject to the proviso to the first sentence of this Section 

2.03(a), exceed such Lender's Commitment), the rate or rates of 

interest therefor and such Lender's Applicable Lending Office with 

respect to such Competitive Bid Advance; provided that if the 

Agent in its capacity as a Lender shall, in its sole discretion, 

elect to make any such offer, it shall notify the Borrower of such 

offer at least 30 minutes before the time and on the date on which 

notice of such election is to be given to the Agent by the other 

Lenders.  If any Lender shall elect not to make such an offer, 

such Lender shall so notify the Agent before 10:00 A.M. (New York 

City time) by the other Lenders, and such Lender shall not be 

obligated to, and shall not, make any Competitive Bid Advance as 

part of such Competitive Bid Borrowing; provided that the failure 

by any Lender to give such notice shall not cause such Lender to 

be obligated to make any Competitive Bid Advance as part of such 

proposed Competitive Bid Borrowing. 

 

        (iii)   The Borrower shall, in turn, (A) before 11:00 A.M. 

(New York City time) on the date of such proposed Competitive Bid 

Borrowing, in the case of a Competitive Bid Borrowing  consisting 

of Fixed Rate Advances, (B) before 12:00 noon (New York City time) 

three Business Days before the date of such proposed Competitive 

Bid Borrowing, in the case of a Competitive Bid Borrowing 

consisting of LIBO Rate Advances, either: 

 



        (x)     cancel such Competitive Bid Borrowing by giving 

the Agent notice to that effect, or 

 

        (y)     accept one or more of the offers made by any 

Lender or Lenders pursuant to paragraph (ii) above, in its 

sole discretion, by giving notice to the Agent of the amount 

of each Competitive Bid Advance (which amount shall be equal 

to or greater than the minimum amount, and equal to or less 

than the maximum amount, notified to the Borrower by the 

Agent on behalf of such Lender for such Competitive Bid 

Advance pursuant to paragraph (ii) above) to be made by each 

Lender as part of such Competitive Bid Borrowing, and reject 

any remaining offers made by Lenders pursuant to paragraph 

(ii) above by giving the Agent notice to that effect.  The 

Borrower shall accept the offers made by any Lender or 

Lenders to make Competitive Bid Advances in order of the 

lowest to the highest rates of interest offered by such 

Lenders.  If two or more Lenders have offered the same 

interest rate, the amount to be borrowed at such interest 

rate will be allocated among such Lenders in proportion to 

the amount that each such Lender offered at such interest 

rate. 

 

        (iv)    If the Borrower notifies the Agent that such 

Competitive Bid Borrowing is cancelled pursuant to paragraph 

(iii)(x) above, the Agent shall give prompt notice thereof to the 

Lenders and such Competitive Bid Borrowing shall not be made. 

 

        (v)     If the Borrower accepts one or more of the offers made 

by any Lender or Lenders pursuant to paragraph (iii)(y) above, the 

Agent, shall in turn promptly notify (A) each Lender that has made 

an offer as described in paragraph (ii) above, of the date and 

aggregate amount of such Competitive Bid Borrowing and whether or 

not any offer or offers made by such Lender pursuant to paragraph 

(ii) above have been accepted by the Borrower, (B) each Lender 

that is to make a Competitive Bid Advance as part of such 

Competitive Bid Borrowing, of the amount of each Competitive Bid 

Advance to be made by such Lender as part of such Competitive Bid 

Borrowing, and (C) each Lender that is to make a Competitive Bid 

Advance as part of such Competitive Bid Borrowing, upon receipt, 

that the Agent has received forms of documents appearing to 

fulfill the applicable conditions set forth in Article III.  Each 

Lender that is to make a Competitive Bid Advance as part of such 

Competitive Bid Borrowing shall, before 11:00 A.M. (New York City 

time) on the date of such Competitive Bid Borrowing specified in 

the notice received from the Agent  pursuant to clause (A) of the 

preceding sentence or any later time when such Lender shall have 

received notice from the Agent pursuant to clause (C) of the 

preceding sentence, make available for the account of its 

Applicable Lending Office to the Agent at its address referred to 

in Section 8.02, in same day funds, such Lender's portion of such 

Competitive Bid Borrowing.  Upon fulfillment of the applicable 

conditions set forth in Article III and after receipt by the Agent 

of such funds, the Agent will make such funds available to such 

Borrower at the location specified by such Borrower in its Notice 

of Competitive Bid Borrowing.  Promptly after each Competitive Bid 

Borrowing the Agent will notify each Lender of the amount of the 

Competitive Bid Borrowing, the consequent Competitive Bid 

Reduction and the dates upon which such Competitive Bid Reduction 

commenced and will terminate. 

 

        (vi)    If the Borrower notifies the Agent that it accepts one 

or more of the offers made by any Lender or Lenders pursuant to 

paragraph (iii)(y) above, such notice of acceptance shall be 

irrevocable and binding on the Borrower. 

 

                (b)     Each Competitive Bid Borrowing shall be in an 

aggregate amount of $10,000,000 or an integral multiple of $1,000,000 in 

excess thereof and, following the making of each Competitive Bid 

Borrowing, the Borrower shall be in compliance with the limitation set 

forth in the proviso to the first sentence of subsection (a) above. 

 

                (c)     Within the limits and on the conditions set forth in 

this Section 2.03, the Borrower may from time to time borrow under this 

Section 2.03, repay or prepay pursuant to subsection (d) below, and 

reborrow under this Section 2.03, provided that a Competitive Bid 

Borrowing shall not be made within three Business Days of the date of 

any other Competitive Bid Borrowing. 

 

                (d)     The Borrower shall repay to the Agent for the account 

of each Lender that has made a Competitive Bid Advance, on the maturity 



date of each Competitive Bid Advance (such maturity date being that 

specified by the Borrower for repayment of such Competitive Bid Advance 

in the related Notice of Competitive Bid Borrowing delivered pursuant to 

subsection (a)(i) above and provided in the Competitive Bid Note 

evidencing such Competitive Bid Advance), the then unpaid principal 

amount of such Competitive Bid Advance.  The Borrower shall have no 

right to prepay any principal amount of any Competitive Bid Advance 

unless, and then only on the terms, specified by the Borrower for such 

Competitive Bid Advance in the related Notice of Competitive Bid 

Borrowing delivered pursuant to subsection (a)(i) above and set forth in 

the Competitive Bid Note evidencing such Competitive Bid Advance. 

 

                (e)     The Borrower shall pay interest on the unpaid 

principal amount of each Competitive Bid Advance from the date of such 

Competitive Bid Advance to the date the principal amount of such 

Competitive Bid Advance is repaid in full, at the rate of interest for 

such Competitive Bid Advance specified by the Lender making such 

Competitive Bid Advance in its notice with respect thereto delivered 

pursuant to subsection (a)(ii) above, payable on the interest payment 

date or dates specified by the Borrower for such Competitive Bid Advance 

in the related Notice of Competitive Bid Borrowing delivered pursuant to 

subsection (a)(i) above, as provided in the Competitive Bid Note 

evidencing such Competitive Bid Advance.  Upon the occurrence and during 

the continuance of an Event of Default, the Borrower shall pay interest 

on the amount of unpaid principal of and interest on each Competitive 

Bid Advance owing to a Lender, payable in arrears on the date or dates 

interest is payable thereon, at a rate per annum equal at all times to 

2% per annum above the rate per annum required to be paid on such 

Competitive Bid Advance under the terms of the Competitive Bid Note 

evidencing such Competitive Bid Advance unless otherwise agreed in such 

Competitive Bid Note. 

 

                (f)     The indebtedness of the Borrower resulting from each 

Competitive Bid Advance made to the Borrower as part of a Competitive 

Bid Borrowing shall be evidenced by a separate Competitive Bid Note of 

the Borrower payable to the order of the Lender making such Competitive 

Bid Advance. 

 

                SECTION 2.04.  Fees.  (a)  Facility Fee.  The Borrower 

agrees to pay to the Agent for the account of each Lender a facility fee 

on the aggregate amount of such Lender's Commitment from the date hereof 

in the case of each Initial Lender and from the effective date specified 

in the Assumption Agreement or in the Assignment and Acceptance pursuant 

to which it became a Lender in the case of each other Lender until the 

Termination Date at a rate per annum equal to the Applicable Percentage 

in effect from time to time, payable in arrears quarterly on the last 

day of each March, June, September and December, commencing March 31, 

1999, and on the Termination Date. 

 

                (b)     Agent's Fees.  The Borrower shall pay to the Agent for 

its own account such fees as may from time to time be agreed in writing 

between the Borrower and the Agent. 

 

                SECTION 2.05.  Termination or Reduction of the Commitments. 

(a)  Optional.  The Borrower shall have the right, upon at least three 

Business Days' notice to the Agent, to terminate in whole or reduce 

ratably in part the unused portions of the respective Commitments of the 

Lenders, provided that each partial reduction shall be in the aggregate 

amount of $10,000,000 or an integral multiple of $1,000,000 in excess 

thereof and provided further that the aggregate amount of the 

Commitments of the Lenders shall not be reduced to an amount that is 

less than the aggregate principal amount of the Competitive Bid Advances 

then outstanding. 

 

                (b)     Mandatory.  On the Termination Date, if the Borrower 

has made the Term Loan Election in accordance with Section 2.06 prior to 

such date, and from time to time thereafter upon each prepayment of the 

Revolving Credit Advances, the Commitments of the Lenders shall be 

automatically and permanently reduced on a pro rata basis by an amount 

equal to the amount by which (i) the aggregate Commitments immediately 

prior to such reduction exceeds (ii) the aggregate unpaid principal 

amount of all Revolving Credit Advances outstanding at such time. 

 

                SECTION 2.06.  Repayment of Revolving Credit Advances.  The 

Borrower shall, subject to the next succeeding sentence, repay to the 

Agent for the ratable account of the Lenders on the Termination Date the 

aggregate principal amount of the Revolving Credit Advances then 

outstanding.  The Borrower may, upon not less than 15 days' notice to 

the Agent, elect (the "Term Loan Election") to convert all of the 

Revolving Credit Advances outstanding on the Termination Date in effect 

at such time into a term loan which the Borrower shall repay in full 



ratably to the lenders on the Maturity Date; provided that the Term Loan 

Election may not be exercised if a Default has occurred and is 

continuing on the date of notice of the Term Loan Election or on the 

date on which the Term Loan Election is to be effected.  All Revolving 

Credit Advances converted into a term loan pursuant to this Section 2.06 

shall continue to constitute Revolving Credit Advances except that the 

Borrower may not reborrow pursuant to Section 2.01 after all or any 

portion of such Revolving Credit Advances have been prepared pursuant to 

Section 2.10. 

 

                SECTION 2.07.  Interest on Revolving Credit Advances.  (a) 

Scheduled Interest.  The Borrower shall pay interest on the unpaid 

principal amount of each Revolving Credit Advance owing to each Lender 

from the date of such Revolving Credit Advance until such principal 

amount shall be paid in full, at the following rates per annum: 

 

        (i)     Base Rate Advances.  During such periods as such 

Revolving Credit Advance is a Base Rate Advance, a rate per annum 

equal at all times to the sum of (x) the Base Rate in effect from 

time to time plus (y) the Applicable Margin in effect from time to 

time plus (z) the Applicable Utilization Fee, if any, in effect 

from time to time, payable in arrears quarterly on the last day of 

each March, June, September and December during such periods and 

on the date such Base Rate Advance shall be Converted or paid in 

full. 

 

        (ii)    Eurodollar Rate Advances.  During such periods as such 

Revolving Credit Advance is a Eurodollar Rate Advance, a rate per 

annum equal at all times during each Interest Period for such 

Revolving Credit Advance to the sum of (x) the Eurodollar Rate for 

such Interest Period for such Revolving Credit Advance plus (y) 

the Applicable Margin in effect from time to time plus (z) the 

Applicable Utilization Fee, if any, in effect from time to time, 

payable in arrears on the last day of such Interest Period and, if 

such Interest Period has a duration of more than three months, on 

each day that occurs during such Interest Period every three 

months from the first day of such Interest Period and on the date 

such Eurodollar Rate Advance shall be Converted or paid in full. 

 

        (iii)   Adjusted CD Rate Advances.  During such periods as 

such Revolving Credit Advance is an Adjusted CD Rate Advance, a 

rate per annum equal at all times during each Interest Period for 

such Revolving Credit Advance to the sum of (x) the Adjusted CD 

Rate for such Interest Period for such Revolving Credit Advance 

plus (y) the Applicable Margin in effect from time to time plus 

(z) the Applicable Utilization Fee, if any, in effect from time to 

time, payable in arrears on the last day of such Interest Period 

and, if such Interest Period has a duration of more than 90 days, 

on each day that occurs during such Interest Period every 90 days 

from the first day of such Interest Period and on the date such 

Adjusted CD Rate Advance shall be Converted or paid in full. 

                (b)     Default Interest.  Upon the occurrence and during the 

continuance of an Event of Default, the Borrower shall pay interest on 

(i) the unpaid principal amount of each Revolving Credit Advance owing 

to each Lender, payable in arrears on the dates referred to in clause 

(a)(i), (a)(ii) or (a)(iii) above, at a rate per annum equal at all 

times to 2% per annum above the rate per annum required to be paid on 

such Revolving Credit Advance pursuant to clause (a)(i), (a)(ii) or 

(a)(iii) above and (ii) to the fullest extent permitted by law, the 

amount of any interest, fee or other amount payable hereunder that is 

not paid when due, from the date such amount shall be due until such 

amount shall be paid in full, payable in arrears on the date such amount 

shall be paid in full and on demand, at a rate per annum equal at all 

times to 2% per annum above the rate per annum required to be paid on 

Base Rate Advances pursuant to clause (a)(i) above. 

 

                SECTION 2.08.  Interest Rate Determination.  (a)  Each 

Reference Bank agrees to furnish to the Agent timely information for the 

purpose of determining each Eurodollar Rate, each Adjusted CD Rate and 

each LIBO Rate.  If any one or more of the Reference Banks shall not 

furnish such timely information to the Agent for the purpose of 

determining any such interest rate, the Agent shall determine such 

interest rate on the basis of timely information furnished by the 

remaining Reference Banks.  The Agent shall give prompt notice to the 

Borrower and the Lenders of the applicable interest rate determined by 

the Agent for purposes of Section 2.07(a)(i), (ii) or (iii), and the 

rate, if any, furnished by each Reference Bank for the purpose of 

determining the interest rate under Section 2.07(a)(ii) or (iii). 

 

                (b)     If, with respect to any Eurodollar Rate Advances, the 

Required Lenders notify the Agent that the Eurodollar Rate for any 



Interest Period for such Advances will not adequately reflect the cost 

to such Required Lenders of making, funding or maintaining their 

respective Eurodollar Rate Advances for such Interest Period, the Agent 

shall forthwith so notify the Borrower and the Lenders, whereupon (i) 

each Eurodollar Rate Advance will automatically, on the last day of the 

then existing Interest Period therefor, Convert into a Base Rate 

Advance, and (ii) the obligation of the Lenders to make, or to Convert 

Revolving Credit Advances into, Eurodollar Rate Advances shall be 

suspended until the Agent shall notify the Borrower and the Lenders that 

the circumstances causing such suspension no longer exist. 

 

                (c)     If the Borrower shall fail to select the duration of 

any Interest Period for any Eurodollar Rate Advances or Adjusted CD Rate 

Advances in accordance with the provisions contained in the definition 

of "Interest Period" in Section 1.01, the Agent will forthwith so notify 

the Borrower and the Lenders and such Advances will automatically, on 

the last day of the then existing Interest Period therefor, be Converted 

into Base Rate Advances. 

 

                (d)     On the date on which the aggregate unpaid principal 

amount of Eurodollar Rate Advances or Adjusted CD Rate Advances 

comprising any Borrowing shall be reduced, by payment or prepayment or 

otherwise, to less than $10,000,000, such Advances shall automatically 

Convert into Base Rate Advances. 

 

                (e)     Upon the occurrence and during the continuance of any 

Event of Default, (i) each Eurodollar Rate Advance and each Adjusted CD 

Rate Advance will automatically, on the last day of the then existing 

Interest Period therefor Convert into a Base Rate Advance and (ii) the 

obligation of the Lenders to make, or to Convert Advances into, 

Eurodollar Rate Advances or Adjusted CD Rate Advances shall be 

suspended. 

 

                (f)     If, with respect to Eurodollar Rate Advances, Dow 

Jones Markets Telerate Page 3750 (or any successor page) is unavailable 

and fewer than two Reference Banks furnish timely information to the 

Agent for determining the Eurodollar Rate or LIBO Rate for any 

Eurodollar Rate Advances or LIBO Rate Advances, as the case may be, or 

if fewer than two Reference Banks furnish timely information to the 

Agent for determining the Adjusted CD Rate for any Adjusted CD Rate 

Advances, 

 

        (i)     the Agent shall forthwith notify the Borrower and the 

Lenders that the interest rate cannot be determined for such 

Eurodollar Rate Advances, LIBO Rate Advances or Adjusted CD Rate 

Advances, as the case may be, 

 

        (ii)    with respect to Eurodollar Rate Advances or Adjusted 

CD Rate Advances, as the case may be, each such Advance will 

automatically, on the last day of the then existing Interest 

Period therefor, Convert into a Base Rate Advance (or if such 

Advance is then a Base Rate Advance, will continue as a Base Rate 

Advance), and 

 

        (iii)   the obligation of the Lenders to make Eurodollar Rate 

Advances, LIBO Rate Advances or Adjusted CD Rate Advances, as the 

case may be, or to Convert Revolving Credit Advances into 

Eurodollar Rate Advances or Adjusted CD Rate Advances, as the case 

may be, shall be suspended until the Agent shall notify the 

Borrower and the Lenders that the circumstances causing such 

suspension no longer exist. 

 

                 SECTION 2.09.  Optional Conversion of Revolving Credit 

Advances.  The Borrower may on any Business Day, upon notice given to 

the Agent not later than 12:00 noon (New York City time) on the third 

Business Day prior to the date of the proposed Conversion and subject to 

the provisions of Sections 2.08 and 2.12, Convert all Revolving Credit 

Advances of one Type comprising the same Borrowing into Revolving Credit 

Advances of another Type; provided, however, that any Conversion of 

Eurodollar Rate Advances or Adjusted CD Rate Advances into Advances of 

another type shall be made only on the last day of an Interest Period 

for such Advances, any Conversion of Base Rate Advances into Eurodollar 

Rate Advances or Adjusted CD Rate Advances shall be in an amount not 

less than the minimum amount specified in Section 2.02(b) and no 

Conversion of any Revolving Credit Advances shall result in more 

separate Revolving Credit Borrowings than permitted under Section 

2.02(b).  Each such notice of a Conversion shall, within the 

restrictions specified above, specify (i) the date of such Conversion, 

(ii) the Revolving Credit Advances to be Converted, and (iii) if such 

Conversion is into Eurodollar Rate Advances or Adjusted CD Rate 

Advances, the duration of the initial Interest Period for each such 



Advance.  Each notice of Conversion shall be irrevocable and binding on 

the Borrower. 

 

                SECTION 2.10.  Optional Prepayments of Revolving Credit 

Advances.  The Borrower may, upon notice at least three Business Days' 

prior to the date of such prepayment, in the case of Eurodollar Rate 

Advances or Adjusted CD Rate Advances, and not later than 12:00 noon 

(New York City time) on the date of such prepayment, in the case of Base 

Rate Advances, to the Agent stating the proposed date and aggregate 

principal amount of the prepayment, and if such notice is given the 

Borrower shall, prepay the outstanding principal amount of the Revolving 

Credit Advances comprising part of the same Revolving Credit Borrowing 

in whole or ratably in part, together with accrued interest to the date 

of such prepayment on the principal amount prepaid; provided, however, 

that (x) each partial prepayment shall be in an aggregate principal 

amount of $10,000,000 or an integral multiple of $1,000,000 in excess 

thereof and (y) in the event of any such prepayment of a Eurodollar Rate 

Advance or an Adjusted CD Rate Advance, the Borrower shall be obligated 

to reimburse the Lenders in respect thereof pursuant to Section 8.04(c). 

 

                SECTION 2.11.  Increased Costs.  (a)  If, due to either (i) 

the introduction of or any change in or in the interpretation of any law 

or regulation after the Effective Date or (ii) the compliance with any 

guideline or request from any central bank or other governmental 

authority (whether or not having the force of law) after the Effective 

Date, there shall be any increase in the cost to any Lender of agreeing 

to make or making, funding or maintaining Eurodollar Rate Advances, LIBO 

Rate Advances or Adjusted CD Rate Advances (excluding for purposes of 

this Section 2.11 any such increased costs resulting from (i) Taxes or 

Other Taxes (as to which Section 2.14 shall govern) and (ii) changes in 

the basis of taxation of overall net income or overall gross income by 

the United States or by the foreign jurisdiction or state under the laws 

of which such Lender is organized or has its Applicable Lending Office 

or any political subdivision thereof), then the Borrower shall from time 

to time, upon demand by such Lender (with a copy of such demand to the 

Agent), pay to the Agent for the account of such Lender additional 

amounts sufficient to compensate such Lender for such increased cost.  A 

certificate as to the amount of such increased cost, submitted to the 

Borrower and the Agent by such Lender, shall be conclusive and binding 

for all purposes, absent manifest error. 

 

                (b)     If any Lender determines that compliance with any law 

or regulation or any guideline or request from any central bank or other 

governmental authority (whether or not having the force of law) affects 

or would affect the amount of capital required or expected to be 

maintained by such Lender or any corporation controlling such Lender and 

that the amount of such capital is increased by or based upon the 

existence of such Lender's commitment to lend hereunder and other 

commitments of this type, then, upon demand by such Lender (with a copy 

of such demand to the Agent), the Borrower shall pay to the Agent for 

the account of such Lender, from time to time as specified by such 

Lender, additional amounts sufficient to compensate such Lender or such 

corporation in the light of such circumstances, to the extent that such 

Lender reasonably determines such increase in capital to be allocable to 

the existence of such Lender's commitment to lend hereunder.  A 

certificate as to such amounts submitted to the Borrower and the Agent 

by such Lender shall be conclusive and binding for all purposes, absent 

manifest error. 

 

                (c)     If any Lender fails to give the Borrower any prompt 

notice required by this Section 2.11, the Borrower shall not be required 

to indemnify and compensate such Lender or the Agent under this Section 

2.11 for any amounts attributable to the event or factual circumstance 

required to be disclosed in such notice and arising during or with 

respect to any period ending more than 90 days before notice thereof has 

been delivered to the Borrower, provided that this subsection (c) shall 

in no way limit the right of any Lender or the Agent to demand or 

receive compensation to the extent that such compensation relates to any 

law, rule, regulation, interpretation, administration, request or 

directive (or any change therein) which by its terms has retroactive 

application if such notice is given within 90 days after the date of 

enactment or effectiveness of such retroactive law, rule, regulation, 

interpretation, administration, request or directive (or change 

therein). 

 

                SECTION 2.12.  Illegality.  Notwithstanding any other 

provision of this Agreement, if any Lender shall notify the Agent that 

the introduction of or any change in or in the interpretation of any law 

or regulation makes it unlawful, or any central bank or other 

governmental authority asserts that it is unlawful, for any Lender or 

its Eurodollar Lending Office to perform its obligations hereunder to 



make Eurodollar Rate Advances or to fund or maintain Eurodollar Rate 

Advances hereunder, (a) each Eurodollar Rate Advance will automatically, 

upon such demand, Convert into a Base Rate Advance and (b) the 

obligation of the Lenders to make Eurodollar Rate Advances or LIBO Rate 

Advances or to Convert Revolving Credit Advances into Eurodollar Rate 

Advances shall be suspended until the Agent shall notify the Borrower 

and the Lenders that the circumstances causing such suspension no longer 

exist. 

 

                SECTION 2.13.  Payments and Computations.  (a)  The Borrower 

shall make each payment hereunder not later than 11:00 A.M. (New York 

City time) on the day when due to the Agent at the Agent's Account in 

same day funds.  The Agent will promptly thereafter cause to be 

distributed like funds relating to the payment of principal or interest 

or facility fees ratably (other than amounts payable pursuant to Section 

2.03, 2.11, 2.14 or 8.04(c)) to the Lenders for the account of their 

respective Applicable Lending Offices, and like funds relating to the 

payment of any other amount payable to any Lender to such Lender for the 

account of its Applicable Lending Office, in each case to be applied in 

accordance with the terms of this Agreement.  Upon any Assuming Lender 

becoming a Lender hereunder as a result of a Commitment Increase 

pursuant to Section 2.18 or an extension of the Termination Date 

pursuant to Section 2.19, and upon the Agent's receipt of such Lender's 

Assumption Agreement and recording of the information contained therein 

in the Register, from and after the applicable Increase Date or 

Extension Date, as the case may be, the Agent shall make all payments 

hereunder and under any Notes issued in connection therewith in respect 

of the interest assumed thereby to the Assuming Lender. Upon its 

acceptance of an Assignment and Acceptance and recording of the 

information contained therein in the Register pursuant to Section 

8.07(c), from and after the effective date specified in such Assignment 

and Acceptance, the Agent shall make all payments hereunder and under 

the Notes in respect of the interest assigned thereby to the Lender 

assignee thereunder, and the parties to such Assignment and Acceptance 

shall make all appropriate adjustments in such payments for periods 

prior to such effective date directly between themselves. 

 

                (b)     All computations of interest based on the Base Rate 

shall be made by the Agent on the basis of a year of 365 or 366 days, as 

the case may be, all computations of interest based on the Eurodollar 

Rate, the LIBO Rate, the Adjusted CD Rate or the Federal Funds Rate or 

in respect of Fixed Rate Advances and of facility fees shall be made by 

the Agent on the basis of a year of 360 days, in each case for the 

actual number of days (including the first day but excluding the last 

day) occurring in the period for which such interest or facility fees 

are payable.  Each determination by the Agent of an interest rate 

hereunder shall be conclusive and binding for all purposes, absent 

manifest error. 

 

                (c)     Whenever any payment hereunder or under the Notes 

shall be stated to be due on a day other than a Business Day, such 

payment shall be made on the next succeeding Business Day, and such 

extension of time shall in such case be included in the computation of 

payment of interest or facility fee, as the case may be; provided, 

however, that, if such extension would cause payment of interest on or 

principal of Eurodollar Rate Advances or LIBO Rate Advances to be made 

in the next following calendar month, such payment shall be made on the 

next preceding Business Day. 

 

                (d)     Unless the Agent shall have received notice from the 

Borrower prior to the date on which any payment is due to the Lenders 

hereunder that the Borrower will not make such payment in full, the 

Agent may assume that the Borrower has made such payment in full to the 

Agent on such date and the Agent may, in reliance upon such assumption, 

cause to be distributed to each Lender on such due date an amount equal 

to the amount then due such Lender.  If and to the extent the Borrower 

shall not have so made such payment in full to the Agent, each Lender 

shall repay to the Agent forthwith on demand such amount distributed to 

such Lender together with interest thereon, for each day from the date 

such amount is distributed to such Lender until the date such Lender 

repays such amount to the Agent, at the Federal Funds Rate in the case 

of Advances denominated in Dollars. 

 

                SECTION 2.14.  Taxes.  (a)  Any and all payments by the 

Borrower hereunder or under the Notes shall be made, in accordance with 

Section 2.13, free and clear of and without deduction for any and all 

present or future taxes, levies, imposts, deductions, charges or 

withholdings, and all liabilities with respect thereto, excluding, in 

the case of each Lender and the Agent, taxes imposed on its overall net 

income, and franchise taxes imposed on it in lieu of net income taxes, 

by the jurisdiction under the laws of which such Lender or the Agent (as 



the case may be) is organized or any political subdivision thereof and, 

in the case of each Lender, taxes imposed on its overall net income, and 

franchise taxes imposed on it in lieu of net income taxes, by the 

jurisdiction of such Lender's Applicable Lending Office or any political 

subdivision thereof (all such non-excluded taxes, levies, imposts, 

deductions, charges, withholdings and liabilities in respect of payments 

hereunder or under the Notes being hereinafter referred to as "Taxes"). 

If the Borrower shall be required by law to deduct any Taxes from or in 

respect of any sum payable hereunder or under any Note to any Lender or 

the Agent, (i) the sum payable shall be increased as may be necessary so 

that after making all required deductions (including deductions 

applicable to additional sums payable under this Section 2.14) such 

Lender or the Agent (as the case may be) receives an amount equal to the 

sum it would have received had no such deductions been made, (ii) the 

Borrower shall make such deductions and (iii) the Borrower shall pay the 

full amount deducted to the relevant taxation authority or other 

authority in accordance with applicable law. 

 

                (b)     In addition, the Borrower shall pay any present or 

future stamp or documentary taxes or any other excise or property taxes, 

charges or similar levies that arise from any payment made hereunder or 

under the Notes or from the execution, delivery or registration of, 

performing under, or otherwise with respect to, this Agreement or the 

Notes (hereinafter referred to as "Other Taxes"). 

 

                (c)     The Borrower shall indemnify each Lender and the Agent 

for and hold it harmless against the full amount of Taxes or Other Taxes 

(including, without limitation, taxes of any kind imposed by any 

jurisdiction on amounts payable under this Section 2.14) imposed on or 

paid by such Lender or the Agent (as the case may be) and any liability 

(including penalties, interest and expenses) arising therefrom or with 

respect thereto.  This indemnification shall be made within 30 days from 

the date such Lender or the Agent (as the case may be) makes written 

demand therefor. 

 

                (d)     Within 30 days after the date of any payment of Taxes, 

the Borrower shall furnish to the Agent, at its address referred to in 

Section 8.02, the original or a certified copy of a receipt evidencing 

such payment.  In the case of any payment hereunder or under the Notes 

by or on behalf of the Borrower through an account or branch outside the 

United States or by or on behalf of the Borrower by a payor that is not 

a United States person, if the Borrower determines that no Taxes are 

payable in respect thereof, the Borrower shall furnish, or shall cause 

such payor to furnish, to the Agent, at such address, an opinion of 

counsel acceptable to the Agent stating that such payment is exempt from 

Taxes.  For purposes of this subsection (d) and subsection (e), the 

terms "United States" and "United States person" shall have the meanings 

specified in Section 7701 of the Internal Revenue Code. 

 

                (e)     Each Lender organized under the laws of a jurisdiction 

outside the United States, on or prior to the date of its execution and 

delivery of this Agreement in the case of each Initial Lender and on the 

date of the Assumption Agreement or the Assignment and Acceptance 

pursuant to which it becomes a Lender in the case of each other Lender, 

and from time to time thereafter as requested in writing by the Borrower 

(but only so long as such Lender remains lawfully able to do so), shall 

provide each of the Agent and the Borrower with two original Internal 

Revenue Service forms 1001 or 4224, as appropriate, or any successor or 

other form prescribed by the Internal Revenue Service, certifying that 

such Lender is exempt from or entitled to a reduced rate of United 

States withholding tax on payments pursuant to this Agreement or the 

Notes.  If the form provided by a Lender at the time such Lender first 

becomes a party to this Agreement indicates a United States interest 

withholding tax rate in excess of zero, withholding tax at such rate 

shall be considered excluded from Taxes unless and until such Lender 

provides the appropriate forms certifying that a lesser rate applies, 

whereupon withholding tax at such lesser rate only shall be considered 

excluded from Taxes for periods governed by such form; provided, 

however, that, if at the date of the Assignment and Acceptance pursuant 

to which a Lender assignee becomes a party to this Agreement, the Lender 

assignor was entitled to payments under subsection (a) in respect of 

United States withholding tax with respect to interest paid at such 

date, then, to such extent, the term Taxes shall include (in addition to 

withholding taxes that may be imposed in the future or other amounts 

otherwise includable in Taxes) United States withholding tax, if any, 

applicable with respect to the Lender assignee on such date.  If any 

form or document referred to in this subsection (e) requires the 

disclosure of information, other than information necessary to compute 

the tax payable and information required on the date hereof by Internal 

Revenue Service form 1001 or 4224, that the Lender reasonably considers 

to be confidential, the Lender shall give notice thereof to the Borrower 



and shall not be obligated to include in such form or document such 

confidential information. 

 

                (f)     For any period with respect to which a Lender has 

failed to provide the Borrower with the appropriate form described in 

Section 2.14(e) (other than if such failure is due to a change in law 

occurring subsequent to the date on which a form originally was required 

to be provided, or if such form otherwise is not required under 

subsection (e) above), such Lender shall not be entitled to 

indemnification under Section 2.14(a) or (c) with respect to Taxes 

imposed by the United States by reason of such failure; provided, 

however, that should a Lender become subject to Taxes because of its 

failure to deliver a form required hereunder, the Borrower shall take 

such steps as the Lender shall reasonably request to assist the Lender 

to recover such Taxes. 

 

                (g)     Any Lender claiming any additional amounts payable 

pursuant to this Section 2.14 agrees to use reasonable efforts 

(consistent with its internal policy and legal and regulatory 

restrictions) to change the jurisdiction of its Eurodollar Lending 

Office if the making of such a change would avoid the need for, or 

reduce the amount of, any such additional amounts that may thereafter 

accrue and would not, in the reasonable judgment of such Lender, be 

otherwise disadvantageous to such Lender. 

 

                SECTION 2.15.  Sharing of Payments, Etc.  If any Lender 

shall obtain any payment (whether voluntary, involuntary, through the 

exercise of any right of set-off, or otherwise) on account of the 

Revolving Credit Advances owing to it (other than pursuant to Section 

2.11, 2.14 or 8.04(c)) in excess of its ratable share of payments on 

account of the Revolving Credit Advances obtained by all the Lenders, 

such Lender shall forthwith purchase from the other Lenders such 

participations in the Revolving Credit Advances owing to them as shall 

be necessary to cause such purchasing Lender to share the excess payment 

ratably with each of them; provided, however, that if all or any portion 

of such excess payment is thereafter recovered from such purchasing 

Lender, such purchase from each Lender shall be rescinded and such 

Lender shall repay to the purchasing Lender the purchase price to the 

extent of such recovery together with an amount equal to such Lender's 

ratable share (according to the proportion of (i) the amount of such 

Lender's required repayment to (ii) the total amount so recovered from 

the purchasing Lender) of any interest or other amount paid or payable 

by the purchasing Lender in respect of the total amount so recovered. 

The Borrower agrees that any Lender so purchasing a participation from 

another Lender pursuant to this Section 2.15 may, to the fullest extent 

permitted by law, exercise all its rights of payment (including the 

right of set-off) with respect to such participation as fully as if such 

Lender were the direct creditor of the Borrower in the amount of such 

participation. 

 

                SECTION 2.16.  Evidence of Debt.  (a)  Each Lender shall 

maintain in accordance with its usual practice an account or accounts 

evidencing the indebtedness of the Borrower to such Lender resulting 

from each Revolving Credit Advance owing to such Lender from time to 

time, including the amounts of principal and interest payable and paid 

to such Lender from time to time hereunder in respect of Revolving 

Credit Advances. The Borrower agrees that upon notice by any Lender to 

the Borrower (with a copy of such notice to the Agent) to the effect 

that a Revolving Credit Note is required or appropriate in order for 

such Lender to evidence (whether for purposes of pledge, enforcement or 

otherwise) the Revolving Credit Advances owing to, or to be made by, 

such Lender, the Borrower shall promptly execute and deliver to such 

Lender a Revolving Credit Note payable to the order of such Lender in a 

principal amount up to the Commitment of such Lender. 

 

                (b)     The Register maintained by the Agent pursuant to 

Section 8.07(d) shall include a control account, and a subsidiary 

account for each Lender, in which accounts (taken together) shall be 

recorded (i) the date and amount of each Borrowing made hereunder, the 

Type of Advances comprising such Borrowing and, if appropriate, the 

Interest Period applicable thereto, (ii) the terms of  each Assumption 

Agreement and each Assignment and Acceptance delivered to and accepted 

by it, (iii) the amount of any principal or interest due and payable or 

to become due and payable from the Borrower to each Lender hereunder and 

(iv) the amount of any sum received by the Agent from the Borrower 

hereunder and each Lender's share thereof. 

 

                (c)     Entries made in good faith by the Agent in the 

Register pursuant to subsection (b) above, and by each Lender in its 

account or accounts pursuant to subsection (a) above, shall be prima 

facie evidence of the amount of principal and interest due and payable 



or to become due and payable from the Borrower to, in the case of the 

Register, each Lender and, in the case of such account or accounts, such 

Lender, under this Agreement, absent manifest error; provided, however, 

that the failure of the Agent or such Lender to make an entry, or any 

finding that an entry is incorrect, in the Register or such account or 

accounts shall not limit or otherwise affect the obligations of the 

Borrower under this Agreement. 

 

                SECTION 2.17.  Use of Proceeds.  The proceeds of the 

Advances shall be available (and the Borrower agrees that it shall use 

such proceeds) solely for general corporate purposes of the Borrower and 

its Subsidiaries, including commercial paper backstop. 

 

                 SECTION 2.18.  Increase in the Aggregate Commitments.  (a) 

The Borrower may, at any time but in any event not more than once in any 

calendar year prior to the Termination Date, by notice to the Agent, 

request that the aggregate amount of the Commitment be increased by 

integral multiples of $10,000,000 in excess thereof (each a "Commitment 

Increase") to be effective as of a date that is at least 90 days prior 

to the scheduled Termination Date then in effect (the "Increase Date") 

as specified in the related notice to the Agent; provided, however that 

(i) in no event shall the aggregate amount of the Commitments at any 

time exceed $300,000,000 and (ii) on the date of any request by the 

Borrower for a Commitment Increase and on the related Increase Date, the 

applicable conditions set forth in Article III shall be satisfied. 

 

                (b)     The Agent shall promptly notify the Lenders of a 

request by the Borrower for a Commitment Increase, which notice shall 

include (i) the proposed amount of such requested Commitment Increase, 

(ii) the proposed Increase Date and (iii) the date by which Lenders 

wishing to participate in the Commitment Increase must commit to an 

increase in the amount of their respective Commitments (the "Commitment 

Date").  Each Lender that is willing to participate in such requested 

Commitment Increase (each an "Increasing Lender") shall, in its sole 

discretion, give written notice to the Agent on or prior to the 

Commitment Date of the amount by which it is willing to increase its 

Commitment.  If the Lenders notify the Agent that they are willing to 

increase the amount of their respective Commitments by an aggregate 

amount that exceeds the amount of the requested Commitment Increase, the 

requested Commitment Increase shall be allocated among the Lenders 

willing to participate therein in such amounts as are agreed between the 

Borrower and the Agent. 

 

                (c)     Promptly following each Commitment Date, the Agent 

shall notify the Borrower as to the amount, if any, by which the Lenders 

are willing to participate in the requested Commitment Increase.  If the 

aggregate amount by which the Lenders are willing to participate in any 

requested Commitment Increase on any such Commitment Date is less than 

the requested Commitment Increase, then the Borrower may extend offers 

to one or more Eligible Assignees to participate in any portion of the 

requested Commitment Increase that has not been committed to by the 

Lenders as of the applicable Commitment Date; provided, however, that 

the Commitment of each such Eligible Assignee shall be in an amount of 

$15,000,000 or an integral multiple of $1,000,000 in excess thereof. 

 

                (d)     On each Increase Date, each Eligible Assignee that 

accepts an offer to participate in a requested Commitment Increase in 

accordance with Section 2.18(c) (each such Eligible Assignee and each 

Eligible Assignee that agrees to an extension of the Termination Date in 

accordance with Section 2.18(c), an "Assuming Lender") shall become a 

Lender party to this Agreement as of such Increase Date and the 

Commitment of each Increasing Lender for such requested Commitment 

Increase shall be so increased by such amount (or by the amount 

allocated to such Lender pursuant to the last sentence of Section 

2.18(b)) as of such Increase Date; provided, however, that the Agent 

shall have received on or before such Increase Date the following, each 

dated such date: 

 

        (i)     (A) certified copies of resolutions of the Board of 

Directors of the Borrower or the Executive Committee of such Board 

approving the Commitment Increase and the corresponding 

modifications to this Agreement and (B) an opinion of counsel for 

the Borrower (which may be in-house counsel), in substantially the 

form of Exhibit D hereto; 

 

        (ii)    an assumption agreement from each Assuming Lender, if 

any, in form and substance satisfactory to the Borrower and the 

Agent (each an "Assumption Agreement"), duly executed by such 

Eligible Assignee, the Agent and the Borrower; and 

 

        (iii)   confirmation from each Increasing Lender of the 



increase in the amount of its Commitment in a writing satisfactory 

to the Borrower and the Agent. 

 

On each Increase Date, upon fulfillment of the conditions set forth in 

the immediately preceding sentence of this Section 2.18(d), the Agent 

shall notify the Lenders (including, without limitation, each Assuming 

Lender) and the Borrower, on or before 1:00 P.M. (New York City time), 

by telecopier or telex, of the occurrence of the Commitment Increase to 

be effected on such Increase Date and shall record in the Register the 

relevant information with respect to each Increasing Lender and each 

Assuming Lender on such date. 

 

                SECTION 2.19.  Extension of Termination Date.  (a)  At least 

30 days but not more than 45 days prior to the Termination Date, the 

Borrower, by written notice to the Agent, may request an extension of 

the Termination Date in effect at such time by 364 days from its then 

scheduled expiration; provided, however, that the Borrower shall not 

have made the Term Loan Election for Revolving Credit Advances 

outstanding on such Termination Date prior to such time.  The Agent 

shall promptly notify each Lender of such request, and each Lender shall 

in turn, in its sole discretion, not later than 20 days prior to the 

Termination Date, notify the Borrower and the Agent in writing as to 

whether such Lender will consent to such extension.  If any Lender shall 

fail to notify the Agent and the Borrower in writing of its consent to 

any such request for extension of the Termination Date at least 20 days 

prior to the Termination Date, such Lender shall be deemed to be a Non- 

Consenting Lender with respect to such request.  The Agent shall notify 

the Borrower not later than 15 days prior to the Termination Date of the 

decision of the Lenders regarding the Borrower's request for an 

extension of the Termination Date. 

 

                (b)     If all the Lenders consent in writing to any such 

request in accordance with subsection (a) of this Section 2.19, the 

Termination Date in effect at such time shall, effective as at the 

Termination Date (the "Extension Date"), be extended for 364 days; 

provided that on each Extension Date, the applicable conditions set 

forth in Article III shall be satisfied.  If less than all of the 

Lenders consent in writing to any such request in accordance with 

subsection (a) of this Section 2.19, the Termination Date in effect at 

such time shall, effective as at the applicable Extension Date, be 

extended as to those Lenders that so consented (each a "Consenting 

Lender") but shall not be extended as to any other Lender (each a "Non- 

Consenting Lender").  To the extent that the Termination Date is not 

extended as to any Lender pursuant to this Section 2.19 and the 

Commitment of such Lender is not assumed in accordance with subsection 

(c) of this Section 2.19 on or prior to the applicable Extension Date, 

the Commitment of such Non-Consenting Lender shall automatically 

terminate in whole on such unextended Termination Date without any 

further notice or other action by the Borrower, such Lender or any other 

Person; provided that such Non- Consenting Lender's rights under 

Sections 2.11, 2.14 and 8.04, and its obligations under Section 7.05, 

shall survive the Termination Date for such Lender as to matters 

occurring prior to such date.  It is understood and agreed that no 

Lender shall have any obligation whatsoever to agree to any request made 

by the Borrower for any requested extension of the Termination Date. 

 

                (c)     If less than all of the Lenders consent to any such 

request pursuant to subsection (a) of this Section 2.19, the Agent shall 

promptly so notify the Consenting Lenders, and each Consenting Lender 

may, in its sole discretion, give written notice to the Agent not later 

than 10 days prior to the Termination Date of the amount of the Non- 

Consenting Lenders' Commitments for which it is willing to accept an 

assignment.  If the Consenting Lenders notify the Agent that they are 

willing to accept assignments of Commitments in an aggregate amount that 

exceeds the amount of the Commitments of the Non-Consenting Lenders, 

such Commitments shall be allocated among the Consenting Lenders willing 

to accept such assignments in such amounts as are agreed between the 

Borrower and the Agent.  If after giving effect to the assignments of 

Commitments described above there remains any Commitments of Non- 

Consenting Lenders, the Borrower may arrange for one or more Consenting 

Lenders or other Eligible Assignees as Assuming Lenders to assume, 

effective as of the Extension Date, any Non-Consenting Lender's 

Commitment and all of the obligations of such Non-Consenting Lender 

under this Agreement thereafter arising, without recourse to or warranty 

by, or expense to, such Non-Consenting Lender; provided, however, that 

the amount of the Commitment of any such Assuming Lender as a result of 

such substitution shall in no event be less than $15,000,000 unless the 

amount of the Commitment of such Non-Consenting Lender is less than 

$15,000,000, in which case such Assuming Lender shall assume all of such 

lesser amount; and provided further that: 

 



        (i)     any such Consenting Lender or Assuming Lender shall 

have paid to such Non-Consenting Lender (A) the aggregate 

principal amount of, and any interest accrued and unpaid to the 

effective date of the assignment on, the outstanding Advances, if 

any, of such Non-Consenting Lender plus (B) any accrued but unpaid 

facility fees owing to such Non-Consenting Lender as of the 

effective date of such assignment; 

 

        (ii)    all additional costs reimbursements, expense 

reimbursements and indemnities payable to such Non-Consenting 

Lender, and all other accrued and unpaid amounts owing to such 

Non-Consenting Lender hereunder, as of the effective date of such 

assignment shall have been paid to such Non-Consenting Lender; and 

 

        (iii)   with respect to any such Assuming Lender, the 

applicable processing and recordation fee required under Section 

8.07(a) for such assignment shall have been paid; 

 

provided further that such Non-Consenting Lender's rights under Sections 

2.11, 2.14 and 8.04, and its obligations under Section 7.05, shall 

survive such substitution as to matters occurring prior to the date of 

substitution.  At least three Business Days prior to any Extension Date, 

(A) each such Assuming Lender, if any, shall have delivered to the 

Borrower and the Agent an Assumption Agreement, duly executed by such 

Assuming Lender, such Non-Consenting Lender, the Borrower and the Agent, 

(B) any such Consenting Lender shall have delivered confirmation in 

writing satisfactory to the Borrower and the Agent as to the increase in 

the amount of its Commitment and (C) each Non-Consenting Lender being 

replaced pursuant to this Section 2.19 shall have delivered to the Agent 

any Note or Notes held by such Non-Consenting Lender.  Upon the payment 

or prepayment of all amounts referred to in clauses (i), (ii) and (iii) 

of the immediately preceding sentence, each such Consenting Lender or 

Assuming Lender, as of the Extension Date, will be substituted for such 

Non-Consenting Lender under this Agreement and shall be a Lender for all 

purposes of this Agreement, without any further acknowledgment by or the 

consent of the other Lenders, and the obligations of each such Non- 

Consenting Lender hereunder shall, by the provisions hereof, be released 

and discharged. 

 

                (d)     If all of the Lenders (after giving effect to any 

assignments pursuant to subsection (b) of this Section 2.19) consent in 

writing to a requested extension (whether by execution or delivery of an 

Assumption Agreement or otherwise) not later than one Business Day prior 

to such Extension Date, the Agent shall so notify the Borrower, and, so 

long as no Default shall have occurred and be continuing as of such 

Extension Date, or shall occur as a consequence thereof, the Termination 

Date then in effect shall be extended for the additional 364-day period 

as described in subsection (a) of this Section 2.19, and all references 

in this Agreement, and in the Notes, if any, to the "Termination Date" 

shall, with respect to each Consenting Lender and each Assuming Lender 

for such Extension Date, refer to the Termination Date as so extended. 

Promptly following each Extension Date, the Agent shall notify the 

Lenders (including, without limitation, each Assuming Lender) of the 

extension of the scheduled Termination Date in effect immediately prior 

thereto and shall thereupon record in the Register the relevant 

information with respect to each such Consenting Lender and each such 

Assuming Lender. 

 

 

ARTICLE III 

 

CONDITIONS TO EFFECTIVENESS AND LENDING 

 

                SECTION 3.01.  Conditions Precedent to Effectiveness of 

Sections 2.01 and 2.03.  Sections 2.01 and 2.03 of this Agreement shall 

become effective on and as of the first date (the "Effective Date") on 

which the following conditions precedent have been satisfied: 

 

        (a)     There shall have occurred no material adverse change 

in the properties, business, profits or condition (financial or 

otherwise) of the Borrower or of the Borrower and its Subsidiaries 

taken as a whole since October 25, 1998. 

 

        (b)     Except as set forth under the heading "Legal 

Proceedings" in the Borrower's 1998 Form 10-K, there shall exist 

no action, suit or proceeding pending against, or to the knowledge 

of the Borrower threatened against or affecting, the Borrower or 

any of its Subsidiaries before any court or arbitrator or any 

governmental body, agency or official (i) in which there is a 

reasonable possibility of an adverse determination which would 

have a Material Adverse Effect, or (ii) which in any manner draws 



into question the validity of this Agreement or the Notes. 

 

        (c)     All governmental and third party consents and 

approvals necessary in connection with the transactions 

contemplated hereby shall have been obtained (without the 

imposition of any conditions that are not acceptable to the 

Lenders) and shall remain in effect, and no law or regulation 

shall be applicable in the reasonable judgment of the Lenders that 

restrains, prevents or imposes materially adverse conditions upon 

the transactions contemplated hereby. 

 

        (d)     The Borrower shall have notified each Lender and the 

Agent in writing as to the proposed Effective Date. 

 

        (e)     The Borrower shall have paid all accrued fees and 

expenses of the Agent and the Lenders (including the accrued fees 

and expenses of counsel to the Agent) as agreed separately in 

writing by the parties to such agreement. 

 

        (f)     On the Effective Date, the following statements shall 

be true and the Agent shall have received for the account of each 

Lender a certificate signed by a duly authorized officer of the 

Borrower, dated the Effective Date, stating that: 

 

                        (i)     The representations and warranties contained in 

Section 4.01 are correct on and as of the Effective Date, 

and 

 

                        (ii)    No event has occurred and is continuing that 

constitutes a Default. 

 

        (g)     The Agent shall have received on or before the 

Effective Date the following, each dated such day, in form and 

substance satisfactory to the Agent and (except for the Revolving 

Credit Notes) in sufficient copies for each Lender: 

 

                        (i)     The Revolving Credit Notes to the order of the 

Lenders to the extent requested by any Lender pursuant to 

Section 2.16. 

 

                        (ii)    Certified copies of the general resolutions of 

the Board of Directors of the Borrower which authorize the 

Borrower to enter into this Agreement and the Notes, and of 

all documents evidencing other necessary corporate action 

and governmental approvals, if any, with respect to this 

Agreement and the Notes. 

 

                        (iii)   A certificate of the Secretary or an Assistant 

Secretary of the Borrower certifying the names and true 

signatures of the officers of the Borrower authorized to 

sign this Agreement and the Notes and the other documents to 

be delivered hereunder. 

 

                        (iv)    A favorable opinion of the Managing Director, 

Legal Affairs or of the Vice President, Legal Affairs and 

Intellectual Property of the Borrower, substantially in the 

form of Exhibit D hereto and as to such other matters as any 

Lender through the Agent may reasonably request. 

 

                        (v)     A favorable opinion of Orrick, Herrington & 

Sutcliffe L.L.P., counsel for the Borrower, substantially in 

the form of Exhibit E hereto and as to such other matters as 

any Lender through the Agent may reasonably request. 

                        (vi)    A favorable opinion of Shearman & Sterling, 

counsel for the Agent, in form and substance satisfactory to 

the Agent. 

 

        (vii)   Evidence of the termination of the "Commitments" 

under the 364-Day Credit Agreement dated as of March 13, 

1998 among the Borrower, the banks parties thereto, Morgan 

Guaranty Trust Company of New York, as documentation agent 

and administrative agent, and Citicorp Securities, Inc., as 

syndication agent. 

 

                SECTION 3.02.  Conditions Precedent to Each Revolving Credit 

Borrowing, Increase Date and Extension Date.  The obligation of each 

Lender to make a Revolving Credit Advance on the occasion of each 

Revolving Credit Borrowing, each Commitment Increase and each extension 

of Commitments pursuant to Section 2.19 shall be subject to the 

conditions precedent that the Effective Date shall have occurred and on 

the date of such Revolving Credit Borrowing, the applicable Increase 



Date or the applicable Extension Date (a) the following statements shall 

be true (and each of the giving of the applicable Notice of Revolving 

Credit Borrowing, request for Commitment Increase, request for extension 

of Commitments and the acceptance by the Borrower of the proceeds of 

such Revolving Credit Borrowing shall constitute a representation and 

warranty by the Borrower that on the date of such Borrowing, such 

Increase Date or such Extension Date such statements are true): 

 

        (i)     the representations and warranties contained in 

Section 4.01 (except, in the case of Revolving Credit Borrowings, 

the representations set forth in subsection (d)(ii) thereof and in 

subsection (e)(i) thereof) are correct on and as of the date of 

such Revolving Credit Borrowing, before and after giving effect to 

such Revolving Credit Borrowing and to the application of the 

proceeds therefrom, as though made on and as of such date, and 

 

        (ii)    no event has occurred and is continuing, or would 

result from such Revolving Credit Borrowing or from the 

application of the proceeds therefrom, that constitutes a Default; 

 

and (b) the Agent shall have received such other approvals, opinions or 

documents as any Lender through the Agent may reasonably request. 

 

                SECTION 3.03.  Conditions Precedent to Each Competitive Bid 

Borrowing.  The obligation of each Lender that is to make a Competitive 

Bid Advance on the occasion of a Competitive Bid Borrowing to make such 

Competitive Bid Advance as part of such Competitive Bid Borrowing is 

subject to the conditions precedent that (i) the Agent shall have 

received the written confirmatory Notice of Competitive Bid Borrowing 

with respect thereto,  (ii) on or before the date of such Competitive 

Bid Borrowing, but prior to such Competitive Bid Borrowing, the Agent 

shall have received a Competitive Bid Note payable to the order of such 

Lender for each of the one or more Competitive Bid Advances to be made 

by such Lender as part of such Competitive Bid Borrowing, in a principal 

amount equal to the principal amount of the Competitive Bid Advance to 

be evidenced thereby and otherwise on such terms as were agreed to for 

such Competitive Bid Advance in accordance with Section 2.03, and (iii) 

on the date of such Competitive Bid Borrowing the following statements 

shall be true (and each of the giving of the applicable Notice of 

Competitive Bid Borrowing and the acceptance by the Borrower of the 

proceeds of such Competitive Bid Borrowing shall constitute a 

representation and warranty by the Borrower that on the date of such 

Competitive Bid Borrowing such statements are true): 

 

        (a)     the representations and warranties contained in 

Section 4.01 are correct on and as of the date of such Competitive 

Bid Borrowing, before and after giving effect to such Competitive 

Bid Borrowing and to the application of the proceeds therefrom, as 

though made on and as of such date (except in the case of the 

representations and warranties set forth in subsection (d)(ii) 

thereof and in subsection (e)(i) thereof, as may have been 

disclosed in the most recent quarterly report on Form 10-Q or in 

the most recent annual report on Form 10-K filed by the Borrower 

with the SEC), 

        (b)     no event has occurred and is continuing, or would 

result from such Competitive Bid Borrowing or from the application 

of the proceeds therefrom, that constitutes a Default. 

 

                SECTION 3.04.  Determinations Under Section 3.01.  For 

purposes of determining compliance with the conditions specified in 

Section 3.01, each Lender shall be deemed to have consented to, approved 

or accepted or to be satisfied with each document or other matter 

required thereunder to be consented to or approved by or acceptable or 

satisfactory to the Lenders unless an officer of the Agent responsible 

for the transactions contemplated by this Agreement shall have received 

notice from such Lender prior to the date that the Borrower, by notice 

to the Lenders, designates as the proposed Effective Date, specifying 

its objection thereto.  The Agent shall promptly notify the Lenders of 

the occurrence of the Effective Date. 

 

 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES 

 

                SECTION 4.01.  Representations and Warranties of the 

Borrower.  The Borrower represents and warrants as follows: 

 

        (a)     Corporate Existence and Power.  Each of the Borrower 

and each Subsidiary: 

 



        (i)     is a corporation duly organized and validly 

existing under the laws of its jurisdiction of 

incorporation; 

 

        (ii)    has all requisite power and authority and all 

necessary licenses and permits to own and operate its 

properties and to carry on its business as now conducted and 

as presently proposed to be conducted, except where failures 

to have such licenses and permits would not, in the 

aggregate, have a Material Adverse Effect; and 

 

        (iii)    is duly licensed or qualified and is in good 

standing as a foreign corporation in each jurisdiction 

wherein the nature of the business transacted by it or the 

nature of the property owned or leased by it makes such 

licensing or qualification necessary, except where failures 

to be so licensed, qualified or in good standing would not, 

in the aggregate, have a Material Adverse Effect. 

 

        (b)     Corporate and Governmental Authorization; No 

Contravention.  The execution, delivery and performance by the 

Borrower of this Agreement and the Notes are within the Borrower's 

corporate powers, have been duly authorized by all necessary 

corporate action, require no action by or in respect of, or filing 

with, any governmental body, agency or official and do not 

contravene, or constitute a default under, any provision of 

applicable law or regulation or of the certificate of 

incorporation or by-laws of the Borrower or of any agreement, 

judgment, injunction, order, decree or other instrument binding 

upon the Borrower or any of its Subsidiaries or result in the 

creation or imposition of any Lien on any asset of the Borrower or 

any of its Subsidiaries. 

 

        (c)     Binding Effect.  This Agreement constitutes a valid 

and binding agreement of the Borrower and each Note, when executed 

and delivered in accordance with this Agreement, will constitute a 

valid and binding obligation of the Borrower, in each case 

enforceable in accordance with its terms, except as limited by (i) 

bankruptcy, insolvency or similar laws affecting creditors' rights 

generally and (ii) general principles of equity. 

 

        (d)     Financial Information.  (i)  The consolidated balance 

sheet of the Borrower and its Subsidiaries as of October 25, 1998 

and the related consolidated statements of operations and cash 

flows for the fiscal year then ended, reported on by 

PricewaterhouseCoopers LLP and set forth in the Borrower's 1998 

Form 10-K (or an exhibit thereto), a copy of which has been 

obtained by each of the Lenders, fairly present, in conformity 

with generally accepted accounting principles, the consolidated 

financial position of the Borrower and its Subsidiaries as of such 

date and their consolidated results of operations and cash flows 

for such fiscal year. 

 

        (ii)    There has been no material adverse change since 

October 25, 1998 in the business, financial position or results of 

operations of the Borrower and its Subsidiaries, considered as a 

whole. 

 

        (e)     Litigation.  Except as set forth under the heading 

"Legal Proceedings" in the Borrower's 1998 Form 10-K, there is no 

action, suit or proceeding pending against, or to the knowledge of 

the Borrower threatened against or affecting, the Borrower or any 

of its Subsidiaries before any court or arbitrator or any 

governmental body, agency or official (i) in which there is a 

reasonable possibility of an adverse determination which would 

have a Material Adverse Effect, or (ii) which in any manner draws 

into question the validity of this Agreement or the Notes. 

 

        (f)     Compliance with ERISA.  Each member of the ERISA Group 

has fulfilled its obligations under the minimum funding standards 

of ERISA and the Internal Revenue Code with respect to each Plan 

and is in compliance in all material respects with the presently 

applicable provisions of ERISA and the Internal Revenue Code with 

respect to each Plan.  No member of the ERISA Group has (i) sought 

a waiver of the minimum funding standard under Section 412 of the 

Internal Revenue Code in respect of any Plan, (ii) failed to make 

any contribution or payment to any Plan or Multiemployer Plan or 

in respect of any Benefit Arrangement, or made any amendment to 

any Plan or Benefit Arrangement, which has resulted or could 

result in the imposition of a Lien or the posting of a bond or 

other security under ERISA or the Internal Revenue Code which will 



violate Section 5.02(a) hereof or (iii) incurred any unpaid 

liability in excess of $50,000,000 under Title IV of ERISA other 

than a liability to the PBGC for premiums under Section 4007 of 

ERISA. 

 

        (g)     Environmental Matters.  The Borrower has a process of 

conducting periodic internal reviews relating to compliance by the 

Borrower and its Subsidiaries with Environmental Laws and 

liabilities thereunder.  On the basis of such reviews, except as 

set forth in the Borrower's 1998 Form 10-K, nothing has come to 

the attention of the Borrower which would lead it to believe that 

costs associated with compliance with Environmental Laws or 

liabilities thereunder (including, without limitation, any capital 

or operating expenses required for cleanup, closure of properties 

or compliance with Environmental Laws or any permit, license or 

approval, any related constraints on operating activities and any 

potential liabilities to third parties) would have a Material 

Adverse Effect. 

 

        (h)     Taxes.  All federal and state income tax returns 

required to be filed by the Borrower or any Subsidiary in any 

jurisdiction have, in fact, been filed and all other tax returns 

required to be filed in any other jurisdiction have, in fact, been 

filed, except where the failure to so file in such jurisdictions 

(other than in connection with federal or state income tax 

returns) would not have a Material Adverse Effect, and all taxes, 

assessments, fees and other governmental charges upon the Borrower 

or any Subsidiary or upon any of their respective properties, 

income or franchises, which are shown to be due and payable in 

such returns, have been paid.  For all taxable years ending on or 

before October 1994, the Federal income tax liability of the 

Borrower and its Subsidiaries has been satisfied and either the 

period of limitations on assessment of additional Federal income 

tax has expired or the Borrower and its Subsidiaries have entered 

into an agreement with the Internal Revenue Service closing 

conclusively the total tax liability for the taxable year.  The 

provisions for taxes on the books of the Borrower and each 

Subsidiary are adequate for all open years, and for its current 

fiscal period. 

 

        (i)     No Regulatory Restrictions on Borrowing.  The Borrower 

is not (i) an "investment company" within the meaning of the 

Investment Company Act of 1940, as amended, (ii) a "holding 

company" or a "subsidiary company" of a holding company within the 

meaning of the Public Utility Holding Company Act of 1935, as 

amended, or (iii) otherwise subject to any regulatory scheme 

applicable to it which restricts its ability to incur debt under 

this Agreement. 

 

        (j)     Full Disclosure.  All written information heretofore 

furnished by the Borrower to the Agent or any Lender for purposes 

of or in connection with this Agreement or any transaction 

contemplated hereby does not, and all such written information 

hereafter furnished by the Borrower to the Agent or any Lender 

will not, contain any untrue statement of a material fact or in 

the aggregate omit a material fact necessary to make the 

statements therein not misleading on the date as of which such 

information is stated or certified.  There is no fact peculiar to 

the Borrower or its Subsidiaries which the Borrower has not 

disclosed to the Lenders in writing which has had or, so far as 

the Borrower can now reasonably foresee, will have a Material 

Adverse Effect. 

 

 

ARTICLE V 

 

COVENANTS OF THE BORROWER 

 

                SECTION 5.01.  Affirmative Covenants.  So long as any 

Advance shall remain unpaid or any Lender shall have any Commitment 

hereunder, the Borrower will: 

 

        (a)     Compliance with Laws, Etc.  Comply, and cause each 

Subsidiary to comply, in all material respects with all applicable 

laws, ordinances, rules, regulations, and requirements of 

governmental authorities (including, without limitation, 

Environmental Laws and ERISA and the rules and regulations 

thereunder) except (A) where the necessity of compliance therewith 

is contested in good faith by appropriate proceedings or (B) where 

the violation of which, individually or in the aggregate, would 

not reasonably be expected to (x) result in a Material Adverse 



Effect or (y) if such violation is not remedied, result in any 

Lien not permitted under Section 5.02(a). 

 

        (b)     Payment of Obligations.  Pay and discharge, and cause 

each Subsidiary to pay and discharge, at or before maturity, all 

their respective material obligations and liabilities, including, 

without limitation, tax liabilities, except where the same may be 

contested in good faith by appropriate proceedings, and maintain, 

and cause each Subsidiary to maintain, in accordance with GAAP, 

appropriate reserves for the accrual of any of the same. 

 

        (c)     Maintenance of Property; Insurance.  (i)  Keep, and 

cause each Subsidiary to keep, all property useful and necessary 

in its business in good working order and condition, ordinary wear 

and tear excepted; provided that nothing in this Section 

5.01(c)(i) shall prevent the abandonment of any property if such 

abandonment does not result in any Default hereunder and the 

Borrower determines, in the exercise of its reasonable business 

judgment, that such abandonment is in the interest of the 

Borrower. 

 

        (ii)     Maintain, and cause each Subsidiary to maintain, 

insurance coverage by financially sound and reputable insurers and 

in such forms and amounts and against such risks as are customary 

for corporations of established reputation engaged in the same or 

a similar business and owning and operating similar properties in 

similar locations. 

 

        (d)     Preservation of Corporate Existence, Etc.  Preserve, 

renew and keep in full force and effect, and cause each Subsidiary 

to preserve, renew and keep in full force and effect, their 

respective corporate existence and their respective rights, 

privileges and franchises, except to the extent that failures to 

maintain their respective rights, privileges and franchises could 

not, in the aggregate, reasonably be expected to have a Material 

Adverse Effect; provided that nothing in this Section 5.01(d) 

shall prohibit (A) the merger of a Subsidiary into the Borrower or 

the merger or consolidation of a Subsidiary with or into another 

Person if the corporation surviving such consolidation or merger 

is a Subsidiary and if, in each case, after giving effect thereto, 

no Default shall have occurred and be continuing or (B) the 

termination on of the corporate existence of any Subsidiary if 

such termination does not result in any Default hereunder and the 

Borrower determines, in the exercise of its reasonable business 

judgment, that such termination is in the interest of the 

Borrower. 

 

        (e)     Visitation Rights. Permit any Lender (i) to visit and 

inspect during normal business hours (at the expense of such 

Lender unless an Event of Default has occurred and is continuing), 

under the Borrower's guidance and, so long as no Default shall 

have occurred and be continuing, upon not less than three Business 

Days' prior notice, any of the properties of the Borrower or any 

Subsidiary, (ii) to examine (to the extent material to 

ascertaining compliance with the terms and provisions hereof or to 

the extent reasonably related to the financial condition or 

material operations of the Borrower or a Subsidiary) all of their 

books of account, records, reports and other papers, and to make 

copies and extracts therefrom (other than attorney-client 

privileged and attorney work-product documents) and (iii) to the 

extent material to ascertaining compliance with the terms and 

provisions hereof or to the extent reasonably related to the 

financial condition or material operations of the Borrower or a 

Subsidiary, to discuss their respective affairs, finances and 

accounts with their respective officers, employees (who are 

managers or officers), and independent public accountants and by 

this provision the Borrower authorizes said accountants to discuss 

with such Lenders the finances and affairs of the Borrower and its 

Subsidiaries; provided that such Lender shall have given prior 

written notice to the Borrower of its intention to discuss such 

finances and affairs with such accountants and have given the 

Borrower the opportunity to participate in such discussions, all 

at such reasonable times and as often as may be reasonably 

requested.  Notwithstanding the above, the Borrower may, if and to 

the extent required by applicable law, deny such access or 

information to any Lender. 

 

                Notwithstanding anything to the contrary in the 

foregoing provisions of this Section 5.01(e), neither the Agent 

nor any Lender shall have access to, nor may they request copies 

of, any information constituting trade secrets relating to 



technology unless the Agent or such Lender shall have executed and 

delivered to the Borrower a confidentiality agreement satisfactory 

to the Borrower. 

 

        (f)     Keeping of Books.  Keep, and cause each of its 

Subsidiaries to keep, proper books of record and account, in which 

full, true and correct entries shall be made of all dealings and 

transactions in relation to its business and activities in 

accordance with generally accepted accounting principles in effect 

from time to time. 

 

        (g)     Reporting Requirements.  Deliver to each of the 

Lenders (except as stated in clause (ix) below) or make available 

electronically: 

 

                        (i)     as soon as available and in any event within 45 

days after the end of each quarterly fiscal period (except 

the last) of each fiscal year, copies of: 

 

                                (A)     a consolidated balance sheet of the 

Borrower and its Subsidiaries as of the close of such 

quarterly fiscal period, setting forth in comparative 

form the consolidated figures as of the close of the 

fiscal year then most recently ended, 

 

                                (B)     consolidated statements of operations 

of the Borrower and its Subsidiaries for such quarterly 

fiscal period and for the portion of the fiscal year 

ending with such quarterly fiscal period, in each case 

setting forth in comparative form the consolidated 

figures for the corresponding period and portion of 

the preceding fiscal year and 

 

                                (C)     a consolidated statement of cash flows 

of the Borrower and its Subsidiaries for the portion of 

the fiscal year ending with such quarterly fiscal 

period, setting forth in comparative form the 

consolidated figures for the corresponding period of 

the preceding fiscal year, 

 

                it being agreed that (1) delivery of such financial 

statements shall be deemed to be a representation by the 

Borrower that such financial statements fairly present, in 

conformity with GAAP, the consolidated financial position of 

the Borrower and its Subsidiaries as of the close of such 

quarterly fiscal period and their consolidated results of 

operations and cash flows for the portion of the fiscal year 

ending at the end of such quarterly fiscal period (subject 

to normal year-end adjustments) and (2) the Borrower may 

satisfy the requirements of this Section 5.01(a)(i) by 

filing its Quarterly Report on Form 10-Q with the SEC; 

provided that such Form 10-Q satisfies the foregoing 

requirements of this paragraph (i); 

 

                        (ii)    as soon as available and in any event within 

90 days after the close of each fiscal year of the Borrower, 

copies of: 

 

                                (A)     a consolidated balance sheet of the 

Borrower and its Subsidiaries as of the close of such 

fiscal year, and 

 

                                (B)     consolidated statements of operations 

and cash flows of the Borrower and its Subsidiaries for 

such fiscal year, 

 

                in each case setting forth in comparative form the 

consolidated figures for the two preceding fiscal years, all 

in reasonable detail and accompanied by a report thereon of 

a firm of independent public accountants of recognized 

national standing selected by the Borrower to the effect 

that the consolidated financial statements present fairly, 

in all material respects, the consolidated financial 

position of the Borrower and its Subsidiaries as of the end 

of the fiscal year being reported on and their consolidated 

results of operations and cash flows for said year in 

conformity with GAAP and that the examination of such 

accountants in connection with such financial statements has 

been conducted in accordance with generally accepted 

auditing standards, it being agreed that the Borrower may 

satisfy the requirements of this Section 5.01(a)(ii) by 



filing its Annual Report on Form 10-K with the SEC; provided 

that such Form 10-K (including the exhibits filed therewith) 

satisfies the requirements of this paragraph (ii); 

 

                        (iii)   promptly upon receipt thereof, one copy of 

each interim or special audit made by independent accountants of 

the books of the Borrower or any Subsidiary and any 

management letter received from such accountants, in all 

cases, material to the financial condition or operations of 

the Borrower or of the Borrower and its Subsidiaries taken 

as a whole; 

 

                        (iv)    promptly upon their becoming available, one 

copy of each financial statement, report, notice or proxy 

statement sent by the Borrower to stockholders generally and 

of each regular or periodic report, and any registration 

statement or prospectus (other than those on Form S-8) filed 

by the Borrower or any Subsidiary with any securities 

exchange or the SEC or any successor agency; provided that 

the filing of such document with the SEC shall satisfy such 

requirement, and copies of any orders in any proceedings to 

which the Borrower or any of its Subsidiaries is a party, 

issued by any governmental agency, Federal or state, having 

jurisdiction over the Borrower or any of its Subsidiaries, 

which orders are material to the financial condition or 

operations of the Borrower or the Borrower and its 

Subsidiaries taken as a whole; 

 

                        (v)     promptly upon the occurrence thereof, written 

notice of (A) a Reportable Event with respect to any Plan; 

(B) the institution of any steps by the Borrower, any ERISA 

Affiliate, the PBGC or any other person to terminate any 

Plan if such termination were to result in a liability of 

the Borrower or any Subsidiary to the PBGC in an amount 

which could materially and adversely affect the condition, 

financial or otherwise, of the Borrower or of the Borrower 

and its Subsidiaries taken as a whole; (C) the institution 

of any steps by the Borrower or any ERISA Affiliate to 

withdraw from any Plan or any Multiemployer Plan if such 

withdrawal would result in a liability of the Borrower or 

any Subsidiary in an amount which could materially and 

adversely affect the condition, financial or otherwise, of 

the Borrower or of the Borrower and its Subsidiaries taken 

as a whole; (D) a "prohibited transaction" within the 

meaning of Section 406 of ERISA (which has not been exempted 

under or pursuant to Section 408 of ERISA) in connection 

with any Plan if such "prohibited transaction" would result 

in a liability of the Borrower or any Subsidiary in an 

amount which could materially and adversely affect the 

condition, financial or otherwise, of the Borrower or of the 

Borrower and its Subsidiaries taken as a whole; (E) any 

increase in the contingent liability of the Borrower or any 

Subsidiary with respect to any post-retirement welfare 

liability in an amount that could have a Material Adverse 

Effect; or (F) the taking of any action by, or the threat in 

writing of the taking of any action by, the Internal Revenue 

Service, the Department of Labor or the PBGC with respect to 

any of the foregoing; 

 

                        (vi)    within the periods provided in paragraphs (i) 

and (ii) above, a certificate of an authorized financial 

officer of the Borrower stating that such officer has 

reviewed the provisions of this Agreement and (A) setting 

forth the information and computations (in sufficient 

detail) required in order to establish whether the Borrower 

was in compliance with the requirements of Sections 5.02(a), 

5.02(e) and 5.03 at the end of the period covered by the 

financial statements then being furnished and (B) stating 

whether there existed as of the date of such financial 

statements and whether, to the best of such officer's 

knowledge, there exists on the date of the certificate or 

existed at any time during the period covered by such 

financial statements any Default and, if any such condition 

or event exists on the date of the certificate, specifying 

the nature and period of existence thereof and the action 

the Borrower is taking and proposes to take with respect 

thereto; 

 

                        (vii)   within the period provided in paragraph (ii) 

above, a certificate of the accountants who render an 

opinion with respect to such financial statements, stating 



(A) that they have reviewed this Agreement, and (B) whether, 

in making their audit, such accountants have become aware of 

any Default under Section 6.01 insofar as any such terms or 

provisions pertain to or involve accounting matters or 

determinations, and if any such condition or event then 

exists specifying the nature and period of existence 

thereof; 

 

                        (viii)  within five days after any officer of the 

Borrower obtains knowledge of any Default, if such Default 

is then continuing, a certificate of the chief financial 

officer or the chief accounting officer of the Borrower 

setting forth the details thereof and the action which the 

Borrower is taking and proposes to take with respect 

thereto; 

 

                        (ix)     promptly upon any change in the Public Debt 

Rating, a notice reporting such change and stating the date 

on which such change was publicly announced by the relevant 

rating agency, such notice to be delivered by the Borrower 

to the Agent (which shall promptly advise the Lenders 

thereof if the Applicable Margin, the Applicable Percentage 

or the Applicable Utilization Fee is affected by such change 

in the Public Debt Rating); and 

 

                        (x)     from time to time such additional information 

regarding the financial position or business of the Borrower 

and its Subsidiaries as the Agent, at the request of any 

Lender, may reasonably request. 

 

                SECTION 5.02.  Negative Covenants.  So long as any Advance 

shall remain unpaid or any Lender shall have any Commitment hereunder, 

the Borrower will not: 

 

        (a)     Liens, Etc.  Create, incur or suffer to exist, or 

permit any of its Subsidiaries to create, incur or suffer to 

exist, any Lien on or with respect to any of its properties, 

whether now owned or hereafter acquired, or upon any income or 

profits therefrom, or acquire or agree to acquire, or permit any 

Subsidiary to acquire, any property or assets upon conditional 

sales agreements or other title retention devices, except: 

 

                        (i)      Liens for property taxes and assessments or 

governmental charges or levies and Liens securing claims or 

demands of mechanics and materialmen, provided that payment 

thereof is not at the time required by Section 5.01(a) or 

(b); 

 

                        (ii)    any Lien of or resulting from any judgment or 

award; provided that either (A) the amount secured thereby 

does not exceed $50,000,000 or (B) if the amount secured 

thereby does exceed $50,000,000, the time for the appeal or 

petition for rehearing of such judgment or award shall not 

have expired, or the Borrower or a Subsidiary shall in good 

faith be prosecuting an appeal or proceeding for a review 

thereof, and execution of such judgment or award shall be 

stayed pending such appeal or proceeding for review; 

 

                        (iii)   Liens incidental to the conduct of business 

conducted by the Borrower and its Subsidiaries in the 

ordinary course of business or the ownership of properties 

and assets owned by the Borrower and its Subsidiaries 

(including Liens in connection with worker's compensation, 

unemployment insurance and other like laws, warehousemen's 

and attorneys' liens and statutory landlords' liens) and 

Liens to secure the performance of bids, tenders or trade 

contracts, or to secure statutory obligations, surety or 

appeal bonds or other Liens of like general nature incurred 

in the ordinary course of business of the Borrower and its 

Subsidiaries and not in connection with the borrowing of 

money, provided in each case, the obligation secured is not 

overdue or, if overdue, is being contested in good faith by 

appropriate actions or proceedings; 

 

                        (iv)     survey exceptions or encumbrances, 

encroachments, easements or reservations, or rights of 

others for rights-of-way, utilities and other similar 

purposes, zoning restrictions, declarations of covenants, 

conditions and restrictions, other title exceptions or other 

restrictions as to the use of real properties, which are 

necessary or appropriate in the good faith judgment of the 



Borrower for the conduct of the business of the Borrower and 

its Subsidiaries and which, individually or in the 

aggregate, do not in any event materially impair their use 

in the operation of the business of the Borrower or of the 

Borrower and its Subsidiaries taken as a whole; 

 

                        (v)     Liens securing Indebtedness of a Subsidiary to 

the Borrower or to another Subsidiary; 

 

                        (vi)    Liens existing as of the Effective Date and 

reflected in Schedule 5.02(a) hereto, including any 

renewals, extensions or replacements of any such Lien, 

provided that: 

 

                                (A)     no additional property is encumbered in 

connection with any such renewal, extension or 

replacement of any such Lien; and 

 

                                (B)     there is no increase in the aggregate 

principal amount of Debt secured by any such Lien from 

that which was outstanding or permitted to be 

outstanding with respect to such Lien as of the 

Effective Date or the date of such renewal, extension 

or replacement, whichever is greater; 

 

                        (vii)    Liens incurred after the Effective Date given 

to secure the payment of the purchase price and/or other 

direct costs incurred in connection with the acquisition, 

construction, improvement or rehabilitation of assets 

including Liens incurred by the Borrower or any Subsidiary 

securing Debt incurred in connection with industrial 

development bond and pollution control financings, including 

Liens existing on such assets at the time of acquisition 

thereof or at the time of acquisition by the Borrower or a 

Subsidiary of any business entity (including a Subsidiary) 

then owning such assets, whether or not such existing Liens 

were given to secure the payment of the purchase price of 

the assets to which they attach, provided that (A) except in 

the case of Liens existing on assets at the time of 

acquisition of a Subsidiary then owning such assets, the 

Lien shall be created within twelve (12) months of the later 

of the acquisition of, or the completion of the construction 

or improvement in respect of, such assets and shall attach 

solely to the assets acquired, purchased, or financed, (B) 

except in the case of Liens existing on assets at the time 

of acquisition of a Subsidiary then owning such assets or 

Liens in connection with industrial development bond or 

pollution control financings, at the time of the incurrence 

of such Lien, the aggregate amount remaining unpaid on all 

Debt secured by Liens on such assets whether or not assumed 

by the Borrower or a Subsidiary shall not exceed an amount 

equal to 75% of the lesser of the total purchase price or 

fair market value, at the time such Debt is incurred, of 

such assets (as determined in good faith by the Board of 

Directors of the Borrower), and (C) all such Debt shall have 

been incurred within the applicable limitation provided in 

Section 5.02(e); 

 

                        (viii)  Liens arising from the sale or transfer of 

accounts receivable and notes receivable of AMJ, provided 

that (A) AMJ shall receive adequate consideration therefor 

and (B) all Debt, if any, secured by such Liens is incurred 

within the applicable limitation of Section 5.02(e); 

 

                        (ix)    Liens on notes or accounts receivable sold or 

transferred in a transaction which is accounted for as a 

true sale under GAAP; 

 

                        (x)     Liens securing Debt, to the extent that such 

Liens are not otherwise permitted by this Section 5.02(a), 

provided that (A) immediately after giving effect to the 

incurrence of any such Lien, the sum of the aggregate 

principal amount of all outstanding Debt secured by Liens 

permitted solely by reason of this Sections 5.02(a)(x) shall 

not exceed 15% of Consolidated Net Tangible Assets, and (B) 

the incurrence of such Debt is permitted by Section 5.02(e); 

and 

 

                        (xi)     Liens incurred in connection with any 

renewals, extensions or refundings of any Debt secured by Liens 

described in Sections 5.02(a)(vii), (viii), (ix) or (x), 



provided that there is no increase in the aggregate 

principal amount of Debt secured thereby and no additional 

property is encumbered. 

 

In the event that any property of the Borrower or its Subsidiaries 

is subjected to a lien in violation of this Section 5.02(a), but 

no other provision of this Agreement including, without 

limitation, Section 5.02(e) (the Indebtedness secured by such lien 

being referred to as "Prohibited Secured Indebtedness"), such 

violation shall not constitute an Event of Default hereunder if 

the Borrower, substantially simultaneously with the incurrence of 

such lien, makes or causes to be made a provision whereby the 

Notes will be secured equally and ratably with all Prohibited 

Secured Indebtedness and delivers to the Lenders an opinion to 

that effect, and, in any case, the Notes shall have the benefit, 

to the full extent that, and with such priority as, the Lenders 

may be entitled to under applicable law, of an equitable lien to 

secure the Notes on such property of the Borrower or its 

Subsidiaries that secures Prohibited Secured Indebtedness.  The 

opinion referred to in the preceding sentence shall be addressed 

to each of the Lenders, shall contain such qualifications and 

limitations as are reasonably acceptable to the Lenders and shall 

be delivered by counsel of nationally recognized standing selected 

by the Borrower and satisfactory to the Required Lenders.  Such 

counsel shall be deemed to be satisfactory to the Required Lenders 

unless, during the 15 day period after the Lenders have received 

written notice identifying such counsel, Lenders having more than 

40% of the aggregate amount of the Commitments or, if the 

Commitments shall have been terminated, more than 40% of the 

aggregate unpaid principal amount of the Advances, shall have 

objected to such selection in writing to the Borrower. 

 

        Notwithstanding any of the foregoing provisions of this 

Section 5.02(a) including, without limitation, the terms and 

provisions of the preceding paragraph of this Section 5.02(a), the 

Borrower shall not, and shall not permit any Subsidiary to, create 

or incur, or suffer to be incurred or to exist, any Lien (other 

than Liens described in Section 5.02(a)(i) through (iv), 

inclusive) upon any land, property or buildings (or any interest 

therein) described as Special Unencumbered Property in Schedule 

5.02(a)(xii) hereto. 

 

        (b)     Consolidations, Mergers and Sales of Assets. 

Consolidate or merge with or into any other Person or sell, lease 

or otherwise transfer, directly or indirectly, all or 

substantially all of its assets to any other Person; provided that 

the Borrower may merge with another Person if immediately after 

giving effect to such merger (x) no Default shall exist and (y) 

the Borrower is the surviving entity. 

 

        (c)     Accounting Changes.  Make or permit, or permit any of 

its Subsidiaries to make or permit, any change in accounting 

policies or reporting practices, except as required or permitted 

by GAAP. 

 

        (d)     Change in Nature of Business.  Engage, or permit any 

of its Subsidiaries to engage, in any business if, as a result, 

the primary business, taken on a consolidated basis, which would 

then be engaged in by the Borrower and its Subsidiaries would be 

substantially changed from the business of the manufacture of 

capital equipment for the electronics industry. 

 

        (e)     Debt.  Consolidated Debt shall at all times be less 

than 50% of Consolidated Net Tangible Assets; provided that, at 

any time when the equity investments (valued at their then current 

book value) of the Borrower and its Subsidiaries in Equity 

Affiliates would otherwise exceed 5% of Consolidated Net Tangible 

Assets, Consolidated Net Tangible Assets shall be adjusted for 

purposes of this Section by deducting such equity investments 

(valued at their then current book value). 

 

        (f)     Use of Proceeds.  Use proceeds of the Advances made 

under this Agreement, directly or indirectly, for the purpose, 

whether immediate, incidental or ultimate, of buying or carrying 

Margin Stock unless, at all times when any such proceeds are used 

to buy or carry Margin Stock, not more than 25% of the value (as 

determined by any reasonable method) of the assets (either of the 

Borrower only or of the Borrower and its Subsidiaries on a 

consolidated basis) which are subject to any restriction in 

Sections 5.02(a) or 5.02(b) consists of Margin Stock. 

 



        (g)     Transactions with Affiliates.  Enter into or be a 

party to, or permit any Subsidiary to enter into or be a party to, 

any transaction or arrangement with any Affiliate (including, 

without limitation, the purchase from, sale to or exchange of 

property with, or the rendering of any service by or for, any 

Affiliate), except in the ordinary course of and pursuant to the 

reasonable requirements of the Borrower's or such Subsidiary's (as 

the case may be) business and upon fair and reasonable terms no 

less favorable to the Borrower or such Subsidiary than would be 

obtained in a comparable arm's-length transaction with a Person 

other than an Affiliate. 

 

                SECTION 5.03.  Financial Covenants.  So long as any Advance 

shall remain unpaid or any Lender shall have any Commitment hereunder, 

the Borrower will maintain Consolidated Tangible Net Worth at an amount 

not less than the amount determined by adding the following: 

 

        (a)     $1,973,000,000 plus 

 

        (b)     50% of Consolidated Net Income for the period from 

October 27, 1997 to and including the date of any calculation 

hereunder. 

 

 

ARTICLE VI 

 

EVENTS OF DEFAULT 

 

                SECTION 6.01.  Events of Default.  If any of the following 

events ("Events of Default") shall occur and be continuing: 

 

        (a)     the Borrower shall fail to pay any principal of any 

Advance when due or shall fail to pay any interest, fee, or other 

amount payable hereunder within five days after it becomes due; 

 

        (b)     any representation, warranty, certification or 

statement made by the Borrower in this Agreement or in any 

certificate, financial statement or other document delivered 

pursuant to this Agreement shall prove to have been incorrect in 

any material respect when made (or deemed made); 

 

        (c)     the Borrower shall fail to perform or observe any 

other term, covenant or agreement contained in this Agreement on 

its part to be performed or observed (other than clause (a) above) 

if such failure shall remain unremedied for 30 days after written 

notice thereof shall have been given to the Borrower by the Agent 

or any Lender; 

 

        (d)     the Borrower or any Subsidiary shall fail to make any 

payment in respect of any Material Financial Obligations when due 

or within any applicable grace period; 

 

        (e)     any event or condition shall occur which results in 

the acceleration of the maturity of any Material Debt or enables 

(or, with the giving of notice or lapse of time or both, would 

enable) the holder of such Debt or any Person acting on such 

holder's behalf to accelerate the maturity thereof; 

 

        (f)      the Borrower or any Subsidiary shall commence a 

voluntary case or other proceeding seeking liquidation, 

reorganization or other relief with respect to itself or its debts 

under any bankruptcy, insolvency or other similar law now or 

hereafter in effect or seeking the appointment of a trustee, 

receiver, liquidator, custodian or other similar official of it or 

any substantial part of its property, or shall consent to any such 

relief or to the appointment of or taking possession by any such 

official in an involuntary case or other proceeding commenced 

against it, or shall make a general assignment for the benefit of 

creditors, or shall fail generally to pay its debts as they become 

due, or shall take any corporate action to authorize any of the 

foregoing; provided that no event otherwise constituting an Event 

of Default under this clause (f) shall be an Event of Default if 

the total assets of all entities with respect to which an event 

has occurred which would otherwise have constituted an Event of 

Default under this clause (f) or clause (g) do not exceed 

$50,000,000 in the aggregate; 

 

        (g)     an involuntary case or other proceeding shall be 

commenced against the Borrower or any Subsidiary seeking 

liquidation, reorganization or other relief with respect to it or 

its debts under any bankruptcy, insolvency or other similar law 



now or hereafter in effect or seeking the appointment of a 

trustee, receiver, liquidator, custodian or other similar official 

of it or any substantial part of its property, and such 

involuntary case or other proceeding shall remain undismissed and 

unstayed for a period of 60 days; or an order for relief shall be 

entered against the Borrower or any Subsidiary under the federal 

bankruptcy laws as now or hereafter in effect; provided that no 

event otherwise constituting an Event of Default under this clause 

(g) shall be an Event of Default if the total assets of all 

entities with respect to which an event has occurred which would 

otherwise have constituted an Event of Default under clause (f) or 

this clause (g) do not exceed $50,000,000 in the aggregate; 

 

        (h)     any ERISA Affiliate shall fail to pay when due (or in 

the case of an ERISA Affiliate acquired by the Borrower or a 

Subsidiary after the due date thereof, within 30 days after such 

ERISA Affiliate is so acquired) an amount or amounts aggregating 

in excess of $50,000,000 which it shall have become liable to pay 

under Title IV of ERISA; or notice of intent to terminate a 

Material Plan shall be filed under Title IV of ERISA by any ERISA 

Affiliate, any plan administrator or any combination of the 

foregoing; or the PBGC shall institute proceedings under Title IV 

of ERISA to terminate, to impose liability (other than for 

premiums under Section 4007 of ERISA) in respect of, or to cause a 

trustee to be appointed to administer any Material Plan; or there 

shall occur a complete or partial withdrawal from, or a default, 

within the meaning of Section 4219(c)(5) of ERISA, with respect 

to, one or more Multiemployer Plans which could cause one or more 

ERISA Affiliates to incur a current payment obligation in excess 

of $50,000,000; 

 

        (i)     final judgments or orders for the payment of money in 

excess of $50,000,000 in the aggregate (excluding amounts with 

respect to which a financially sound and reputable insurer has 

admitted liability) shall be rendered against the Borrower or any 

Subsidiary and such judgments or orders shall continue unsatisfied 

and unstayed for a period of 30 consecutive days; or 

 

        (j)     either (i) any person or group of persons (within the 

meaning of Section 13 or 14 of the Exchange Act) shall have 

acquired beneficial ownership (within the meaning of Rule 13d-3 

promulgated by the SEC under said Act) of 30% or more of the 

outstanding shares of Voting Stock of the Borrower; or (ii) during 

any period of 12 consecutive calendar months, commencing before or 

after the date of this Agreement, individuals who were directors 

of the Borrower on the first day of such period (the "Initial 

Directors") shall cease for any reason to constitute a majority of 

the board of directors of the Borrower unless the Persons 

replacing such individuals were nominated or elected by a majority 

of the directors (x) who were Initial Directors at the time of 

such nomination or election and/or (y) who were nominated or 

elected by a majority of directors who were Initial Directors at 

the time of such nomination or election; 

 

then, and in any such event, the Agent (i) shall at the request, or may 

with the consent, of the Required Lenders, by notice to the Borrower, 

declare the obligation of each Lender to make Advances to be terminated, 

whereupon the same shall forthwith terminate, and (ii) shall at the 

request, or may with the consent, of the Required Lenders, by notice to 

the Borrower, declare the Advances, all interest thereon and all other 

amounts payable under this Agreement to be forthwith due and payable, 

whereupon the Advances, all such interest and all such amounts shall 

become and be forthwith due and payable, without presentment, demand, 

protest or further notice of any kind, all of which are hereby expressly 

waived by the Borrower; provided, however, that in the case of any of 

the Events of Default specified in clause (f) or (g) above with respect 

to the Borrower, without any notice to the Borrower or any other act by 

the Agent or the Lenders, the Commitments shall thereupon terminate and 

the Notes (together with accrued interest thereon) shall immediately 

become and be due and payable, without presentment, demand, protest or 

any notice of any kind, all of which are hereby expressly waived by the 

Borrower. 

 

 

ARTICLE VII 

 

THE AGENT 

 

                SECTION 7.01.  Authorization and Action.  Each Lender hereby 

appoints and authorizes the Agent to take such action as agent on its 

behalf and to exercise such powers and discretion under this Agreement 



as are delegated to the Agent by the terms hereof, together with such 

powers and discretion as are reasonably incidental thereto.  As to any 

matters not expressly provided for by this Agreement (including, without 

limitation, enforcement or collection of the Notes), the Agent shall not 

be required to exercise any discretion or take any action, but shall be 

required to act or to refrain from acting (and shall be fully protected 

in so acting or refraining from acting) upon the instructions of the 

Required Lenders, and such instructions shall be binding upon all 

Lenders and all holders of Notes; provided, however, that the Agent 

shall not be required to take any action that exposes the Agent to 

personal liability or that is contrary to this Agreement or applicable 

law.  The Agent agrees to give to each Lender prompt notice of each 

notice given to it by the Borrower pursuant to the terms of this 

Agreement. 

 

                SECTION 7.02.  Agent's Reliance, Etc.  Neither the Agent nor 

any of its directors, officers, agents or employees shall be liable for 

any action taken or omitted to be taken by it or them under or in 

connection with this Agreement, except for its or their own gross 

negligence or willful misconduct.  Without limitation of the generality 

of the foregoing, the Agent:  (i) may treat the Lender that made any 

Advance as the holder of the Debt resulting therefrom until the Agent 

receives and accepts an Assumption Agreement entered into by an Assuming 

Lender as provided in Section 2.18 or 2.19, as the case may be, or an 

Assignment and Acceptance entered into by such Lender, as assignor, and 

an Eligible Assignee, as assignee, as provided in Section 8.07; (ii) may 

consult with legal counsel (including counsel for the Borrower), 

independent public accountants and other experts selected by it and 

shall not be liable for any action taken or omitted to be taken in good 

faith by it in accordance with  the advice of such counsel, accountants 

or experts; (iii) makes no warranty or representation to any Lender and 

shall not be responsible to any Lender for any statements, warranties or 

representations (whether written or oral) made in or in connection with 

this Agreement; (iv) shall not have any duty to ascertain or to inquire 

as to the performance or observance of any of the terms, covenants or 

conditions of this Agreement on the part of the Borrower or to inspect 

the property (including the books and records) of the Borrower; (v) 

shall not be responsible to any Lender for the due execution, legality, 

validity, enforceability, genuineness, sufficiency or value of this 

Agreement or any other instrument or document furnished pursuant hereto; 

and (vi) shall incur no liability under or in respect of this Agreement 

by acting upon any notice, consent, certificate or other instrument or 

writing (which may be by telecopier, telegram or telex) believed by it 

to be genuine and signed or sent by the proper party or parties. 

 

                SECTION 7.03.  Citicorp and Affiliates.  With respect to its 

Commitment, the Advances made by it and the Note issued to it, Citicorp 

shall have the same rights and powers under this Agreement as any other 

Lender and may exercise the same as though it were not the Agent; and 

the term "Lender" or "Lenders" shall, unless otherwise expressly 

indicated, include Citicorp in its individual capacity. Citicorp and its 

Affiliates may accept deposits from, lend money to, act as trustee under 

indentures of, accept investment banking engagements from and generally 

engage in any kind of business with, the Borrower, any of its 

Subsidiaries and any Person who may do business with or own securities 

of the Borrower or any such Subsidiary, all as if Citicorp were not the 

Agent and without any duty to account therefor to the Lenders. 

 

                SECTION 7.04.  Lender Credit Decision.  Each Lender 

acknowledges that it has, independently and without reliance upon the 

Agent or any other Lender and based on the financial statements referred 

to in Section 4.01 and such other documents and information as it has 

deemed appropriate, made its own credit analysis and decision to enter 

into this Agreement.  Each Lender also acknowledges that it will, 

independently and without reliance upon the Agent or any other Lender 

and based on such documents and information as it shall deem appropriate 

at the time, continue to make its own credit decisions in taking or not 

taking action under this Agreement. 

 

                SECTION 7.05.  Indemnification.  The Lenders agree to 

indemnify the Agent (to the extent not reimbursed by the Borrower), 

ratably according to the respective principal amounts of the Revolving 

Credit Advances then owed to each of them (or if no Revolving Credit 

Advances are at the time outstanding, ratably according to the 

respective amounts of their Commitments), from and against any and all 

liabilities, obligations, losses, damages, penalties, actions, 

judgments, suits, costs, expenses or disbursements of any kind or nature 

whatsoever that may be imposed on, incurred by, or asserted against the 

Agent in any way relating to or arising out of this Agreement or any 

action taken or omitted by the Agent under this Agreement (collectively, 

the "Indemnified Costs"), provided that no Lender shall be liable for 



any portion of the Indemnified Costs resulting from the Agent's gross 

negligence or willful misconduct.  Without limitation of the foregoing, 

each Lender agrees to reimburse the Agent promptly upon demand for its 

ratable share of any out-of-pocket expenses (including reasonable 

counsel fees) incurred by the Agent in connection with the preparation, 

execution, delivery, administration, modification, amendment or 

enforcement (whether through negotiations, legal proceedings or 

otherwise) of, or legal advice in respect of rights or responsibilities 

under, this Agreement, to the extent that the Agent is not reimbursed 

for such expenses by the Borrower.  In the case of any investigation, 

litigation or proceeding giving rise to any Indemnified Costs, this 

Section 7.05 applies whether any such investigation, litigation or 

proceeding is brought by the Agent, any Lender or a third party. 

 

                SECTION 7.06.  Successor Agent.  The Agent may resign at any 

time by giving written notice thereof to the Lenders and the Borrower 

and may be removed at any time with or without cause by the Required 

Lenders.  Upon any such resignation or removal, the Required Lenders 

shall have the right to appoint a successor Agent with the consent, so 

long as no Default has occurred and is continuing, of the Borrower 

(which consent shall not be unreasonably withheld or delayed).  If no 

successor Agent shall have been so appointed by the Required Lenders, 

and shall have accepted such appointment, within 30 days after the 

retiring Agent's giving of notice of resignation or the Required 

Lenders' removal of the retiring Agent, then the retiring Agent may, on 

behalf of the Lenders, appoint a successor Agent, which shall be a 

commercial bank organized under the laws of the United States of America 

or of any State thereof and having a combined capital and surplus of at 

least $50,000,000.  Upon the acceptance of any appointment as Agent 

hereunder by a successor Agent, such successor Agent shall thereupon 

succeed to and become vested with all the rights, powers, discretion, 

privileges and duties of the retiring Agent, and the retiring Agent 

shall be discharged from its duties and obligations under this 

Agreement.  After any retiring Agent's resignation or removal hereunder 

as Agent, the provisions of this Article VII shall inure to its benefit 

as to any actions taken or omitted to be taken by it while it was Agent 

under this Agreement. 

 

                SECTION 7.07.  Other Agents.  Each Lender hereby 

acknowledges that neither the documentation agent nor any other Lender 

designated as any "Agent" on the signature pages hereof has any 

liability hereunder other than in its capacity as a Lender. 

 

 

ARTICLE VIII 

 

MISCELLANEOUS 

 

                SECTION 8.01.  Amendments, Etc.  No amendment or waiver of 

any provision of this Agreement or the Revolving Credit Notes, nor 

consent to any departure by the Borrower therefrom, shall in any event 

be effective unless the same shall be in writing and signed by the 

Borrower and the Required Lenders, and then such waiver or consent shall 

be effective only in the specific instance and for the specific purpose 

for which given; provided, however, that no amendment, waiver or consent 

shall, unless in writing and signed by all the Lenders, do any of the 

following:  (a) waive any of the conditions specified in Section 3.01, 

(b) increase the Commitments of the Lenders or subject the Lenders to 

any additional obligations, (c) reduce the principal of, or interest on, 

the Revolving Credit Advances or any fees or other amounts payable 

hereunder, (d) postpone any date fixed for any payment of principal of, 

or interest on, the Revolving Credit Advances or any fees or other 

amounts payable hereunder, (e) change the percentage of the Commitments 

or of the aggregate unpaid principal amount of the Revolving Credit 

Advances, or the number of Lenders, that shall be required for the 

Lenders or any of them to take any action hereunder or (f) amend this 

Section 8.01; and provided further that no amendment, waiver or consent 

shall, unless in writing and signed by the Agent in addition to the 

Lenders required above to take such action, affect the rights or duties 

of the Agent under this Agreement or any Note. 

 

                SECTION 8.02.  Notices, Etc.  All notices and other 

communications provided for hereunder shall be in writing (including 

telecopier, telegraphic or telex communication) and mailed, telecopied, 

telegraphed, telexed or delivered, if to the Borrower, at its address at 

3050 Bowers Avenue, Santa Clara, California  95054, Attention:  Diane 

Gale/Randy Webb; if to any Initial Lender, at its Domestic Lending 

Office specified opposite its name on Schedule I hereto; if to any other 

Lender, at its Domestic Lending Office specified in the Assumption 

Agreement or the Assignment and Acceptance pursuant to which it became a 

Lender; and if to the Agent, at its address at Two Penns Way, New 



Castle, Delaware 19720, Attention: Bank Loan Syndications Department; 

or, as to the Borrower or the Agent, at such other address as shall be 

designated by such party in a written notice to the other parties and, 

as to each other party, at such other address as shall be designated by 

such party in a written notice to the Borrower and the Agent.  All such 

notices and communications shall, when mailed, telecopied, telegraphed 

or telexed, be effective when deposited in the mails, telecopied, 

delivered to the  telegraph company or confirmed by telex answerback, 

respectively, except that notices and communications to the Agent 

pursuant to Article II, III or VII shall not be effective until received 

by the Agent.  Delivery by telecopier of an executed counterpart of any 

amendment or waiver of any provision of this Agreement or the Notes or 

of any Exhibit hereto to be executed and delivered hereunder shall be 

effective as delivery of a manually executed counterpart thereof. 

 

                SECTION 8.03.  No Waiver; Remedies.  No failure on the part 

of any Lender or the Agent to exercise, and no delay in exercising, any 

right hereunder or under any Note shall operate as a waiver thereof; nor 

shall any single or partial exercise of any such right preclude any 

other or further exercise thereof or the exercise of any other right. 

The remedies herein provided are cumulative and not exclusive of any 

remedies provided by law. 

 

                SECTION 8.04.  Costs and Expenses.  (a)  The Borrower shall 

pay (i) all out-of pocket expenses of the Agent, including reasonable 

fees and disbursements of special counsel for the Agent, in connection 

with the preparation of this Agreement (subject to any limits agreed 

upon in writing by the Borrower and the Agent), any waiver or consent 

hereunder or any amendment hereof or any Default or alleged Default 

hereunder and (ii) if an Event of Default occurs, all out-of pocket 

expenses incurred by the Agent and each Lender, including (without 

duplication) the reasonable fees and disbursements of outside counsel 

and the allocated cost of inside counsel, in connection with such Event 

of Default and collection, bankruptcy, insolvency and other enforcement 

proceedings resulting therefrom. 

 

                (b)     The Borrower agrees to indemnify and hold harmless the 

Agent and each Lender and each of their Affiliates and their officers, 

directors, employees, agents and advisors (each, an "Indemnified Party") 

from and against any and all claims, damages, losses, liabilities and 

expenses (including, without limitation, reasonable fees and expenses of 

counsel) that may be incurred by or asserted or awarded against any 

Indemnified Party, in each case arising out of or in connection with or 

by reason of (including, without limitation, in connection with any 

investigation, litigation or proceeding or preparation of a defense in 

connection therewith) (i) the Notes, this Agreement, any of the 

transactions contemplated herein or the actual or proposed use of the 

proceeds of the Advances or (ii) the actual or alleged presence of 

Hazardous Substances on any property of the Borrower or any of its 

Subsidiaries or any Environmental Action relating in any way to the 

Borrower or any of its Subsidiaries, except to the extent such claim, 

damage, loss, liability or expense resulted from such Indemnified 

Party's gross negligence or willful misconduct.  In the case of an 

investigation, litigation or other proceeding to which the indemnity in 

this Section 8.04(b) applies, such indemnity shall be effective whether 

or not such investigation, litigation or proceeding is brought by the 

Borrower, its directors, shareholders or creditors or an Indemnified 

Party or any other Person or any Indemnified Party is otherwise a party 

thereto and whether or not the transactions contemplated hereby are 

consummated.  The Borrower also agrees not to assert any claim for 

special, indirect, consequential or punitive damages against the Agent, 

any Lender, any of their Affiliates, or any of their respective 

directors, officers, employees, attorneys and agents, on any theory of 

liability, arising out of or otherwise relating to the Notes, this 

Agreement, any of the transactions contemplated herein or the actual or 

proposed use of the proceeds of the Advances. 

 

                (c)     If any payment of principal with respect to any 

Eurodollar Rate Advance, LIBO Rate Advance or Adjusted CD Rate Advance, 

or any such Advance is Converted to a different Type of Advance 

(pursuant to Section 2.08(d) or (e), 2.10 or 2.12, acceleration of the 

maturity of the Advances pursuant to Section 6.01 or for any other 

reason) other than on the last day of the Interest Period for such 

Advance, or if the Borrower fails to borrow, prepay, Convert or continue 

any such Advance after notice has been given to any Lender in accordance 

with Section 2.02(a), 2.03(a), 2.06, 2.09 or 2.10, the Borrower shall 

reimburse each Lender for any resulting loss or expense (with interest 

if appropriate) incurred by it or by an existing or prospective assignee 

or participant in the related Advance, including (without limitation) 

any loss incurred in obtaining, liquidation or employing deposits from 

third parties, but excluding loss of margin for the period after any 



such payment or failure to borrow, prepay, Convert or continue; provided 

that such Lender shall have delivered to the Borrower a certificate as 

to the amount of such loss or expense, which certificate shall show in 

reasonable detail the basis for calculating such amount and shall be 

conclusive in the absence of manifest error. 

 

                (d)     Without prejudice to the survival of any other 

agreement of the Borrower hereunder, the agreements and obligations of 

the Borrower contained in Sections 2.11, 2.14 and 8.04 shall survive the 

payment in full of principal, interest and all other amounts payable 

hereunder and under the Notes. 

 

                SECTION 8.05.  Right of Set-off.  Upon (i) the occurrence 

and during the continuance of any Event of Default and (ii) the making 

of the request or the granting of the consent specified by Section 6.01 

to authorize the Agent to declare the Notes due and payable pursuant to 

the provisions of Section 6.01, each Lender and each of its Affiliates 

is hereby authorized at any time and from time to time, to the fullest 

extent permitted by law, to set off and apply any and all deposits 

(general or special, time or demand, provisional or final) at any time 

held and other indebtedness at any time owing by such Lender or such 

Affiliate to or for the credit or the account of the Borrower against 

any and all of the obligations of the Borrower now or hereafter existing 

under this Agreement and the Note held by such Lender, without 

limitation of clauses (i) and (ii) above, whether or not such Lender 

shall have made any demand under this Agreement or such Note and 

although such obligations may be unmatured.  Each Lender agrees promptly 

to notify the Borrower after any such set-off and application, provided 

that the failure to give such notice shall not affect the validity of 

such set-off and application.  The rights of each Lender and its 

Affiliates under this Section are in addition to other rights and 

remedies (including, without limitation, other rights of set-off) that 

such Lender and its Affiliates may have. 

 

                SECTION 8.06.  Binding Effect.  This Agreement shall become 

effective (other than Sections 2.01 and 2.03, which shall only become 

effective upon satisfaction of the conditions precedent set forth in 

Section 3.01) when it shall have been executed by the Borrower and the 

Agent and when the Agent shall have been notified by each Initial Lender 

that such Initial Lender has executed it and thereafter shall be binding 

upon and inure to the benefit of the Borrower, the Agent and each Lender 

and their respective successors and assigns, except that the Borrower 

shall not have the right to assign its rights hereunder or any interest 

herein without the prior written consent of the Lenders. 

 

                SECTION 8.07.  Assignments and Participations.  (a)  Each 

Lender may with the consent of the Agent and the Borrower and, if 

demanded by the Borrower (following a demand by such Lender pursuant to 

Section 2.11 or 2.14 and so long as no Default has occurred and is 

continuing) upon at least five Business Days' notice to such Lender and 

the Agent, will assign to one or more Persons all or a portion of its 

rights and obligations under this Agreement (including, without 

limitation, all or a portion of its Commitment, the Revolving Credit 

Advances owing to it and the Revolving Credit Note or Notes held by it); 

provided, however, that (i) each such assignment shall be of a constant, 

and not a varying, percentage of all rights and obligations under this 

Agreement (other than any right to make Competitive Bid Advances, 

Competitive Bid Advances owing to it and Competitive Bid Notes), (ii) 

except in the case of an assignment to a Person that, immediately prior 

to such assignment, was a Lender or an assignment of all of a Lender's 

rights and obligations under this Agreement, the amount of the 

Commitment of the assigning Lender being assigned pursuant to each such 

assignment (determined as of the date of the Assignment and Acceptance 

with respect to such assignment) shall in no event be less than 

$10,000,000 or an integral multiple of $1,000,000 in excess thereof, 

(iii) each such assignment shall be to an Eligible Assignee, (iv) each 

such assignment made as a result of a demand by the Borrower pursuant to 

this Section 8.07(a) shall be arranged by the Borrower after 

consultation with the Agent and shall be either an assignment of all of 

the rights and obligations of the assigning Lender under this Agreement 

or an assignment of a portion of such rights and obligations made 

concurrently with another such assignment or other such assignments that 

together cover all of the rights and obligations of the assigning Lender 

under this Agreement, (v) no Lender shall be obligated to make any such 

assignment as a result of a demand by the Borrower pursuant to this 

Section 8.07(a) unless and until such Lender shall have received one or 

more payments from either the Borrower or one or more Eligible Assignees 

in an aggregate amount at least equal to the aggregate outstanding 

principal amount of the Advances owing to such Lender, together with 

accrued interest thereon to the date of payment of such principal amount 

and all other amounts payable to such Lender under this Agreement, and 



(vi) the parties to each such assignment shall execute and deliver to 

the Agent, for its acceptance and recording in the Register, an 

Assignment and Acceptance, together with any Revolving Credit Note 

subject to such assignment and a processing and recordation fee of 

$3,500.  Upon such execution, delivery, acceptance and recording, from 

and after the effective date specified in each Assignment and 

Acceptance, (x) the assignee thereunder shall be a party hereto and, to 

the extent that rights and obligations hereunder have been assigned to 

it pursuant to such Assignment and Acceptance, have the rights and 

obligations of a Lender hereunder and (y) the Lender assignor thereunder 

shall, to the extent that rights and obligations hereunder have been 

assigned by it pursuant to such Assignment and Acceptance, relinquish 

its rights and be released from its obligations under this Agreement 

(and, in the case of an Assignment and Acceptance covering all or the 

remaining portion of an assigning Lender's rights and obligations under 

this Agreement, such Lender shall cease to be a party hereto). 

 

                (b)     By executing and delivering an Assignment and 

Acceptance, the Lender assignor thereunder and the assignee thereunder 

confirm to and agree with each other and the other parties hereto as 

follows:  (i) other than as provided in such Assignment and Acceptance, 

such assigning Lender makes no representation or warranty and assumes no 

responsibility with respect to any statements, warranties or 

representations made in or in connection with this Agreement or the 

execution, legality, validity, enforceability, genuineness, sufficiency 

or value of this Agreement or any other instrument or document furnished 

pursuant hereto; (ii) such assigning Lender makes no representation or 

warranty and assumes no responsibility with respect to the financial 

condition of the Borrower or the performance or observance by the 

Borrower of any of its obligations under this Agreement or any other 

instrument or document furnished pursuant hereto; (iii) such assignee 

confirms that it has received a copy of this Agreement, together with 

copies of the financial statements referred to in Section 4.01 and such 

other documents and information as it has deemed appropriate to make its 

own credit analysis and decision to enter into such Assignment and 

Acceptance; (iv) such assignee will, independently and without reliance 

upon the Agent, such assigning Lender or any other Lender and based on 

such documents and information as it shall deem appropriate at the time, 

continue to make its own credit decisions in taking or not taking action 

under this Agreement; (v) such assignee confirms that it is an Eligible 

Assignee; (vi) such assignee appoints and authorizes the Agent to take 

such action as agent on its behalf and to exercise such powers and 

discretion under this Agreement as are delegated to the Agent by the 

terms hereof, together with such powers and discretion as are reasonably 

incidental thereto; and (vii) such assignee agrees that it will perform 

in accordance with their terms all of the obligations that by the terms 

of this Agreement are required to be performed by it as a Lender. 

 

                (c)     Upon its receipt of an Assignment and Acceptance 

executed by an assigning Lender and an assignee representing that it is 

an Eligible Assignee, together with any Revolving Credit Note or Notes 

subject to such assignment, the Agent shall, if such Assignment and 

Acceptance has been completed and is in substantially the form of 

Exhibit C hereto, (i) accept such Assignment and Acceptance, (ii) record 

the information contained therein in the Register and (iii) give prompt 

notice thereof to the Borrower. 

 

                (d)     The Agent shall maintain at its address referred to in 

Section 8.02 a copy of each Assumption Agreement and each Assignment and 

Acceptance delivered to and accepted by it and a register for the 

recordation of the names and addresses of the Lenders and the Commitment 

of, and principal amount of the Advances owing to, each Lender from time 

to time (the "Register").  The entries in the Register shall be 

conclusive and binding for all purposes, absent manifest error, and the 

Borrower, the Agent and the Lenders may treat each Person whose name is 

recorded in the Register as a Lender hereunder for all purposes of this 

Agreement.  The Register shall be available for inspection by the 

Borrower or any Lender at any reasonable time and from time to time upon 

reasonable prior notice. 

 

                (e)     Each Lender may sell participations to one or more 

banks or other entities (other than the Borrower or any of its 

Affiliates) in or to all or a portion of its rights and obligations 

under this Agreement (including, without limitation, all or a portion of 

its Commitment, the Advances owing to it and any Note or Notes held by 

it); provided, however, that (i) such Lender's obligations under this 

Agreement (including, without limitation, its Commitment to the Borrower 

hereunder) shall remain unchanged, (ii) such Lender shall remain solely 

responsible to the other parties hereto for the performance of such 

obligations, (iii) such Lender shall remain the holder of any such Note 

for all purposes of this Agreement, (iv) the Borrower, the Agent and the 



other Lenders shall continue to deal solely and directly with such 

Lender in connection with such Lender's rights and obligations under 

this Agreement and (v) no participant under any such participation shall 

have any right to approve any amendment or waiver of any provision of 

this Agreement or any Note, or any consent to any departure by the 

Borrower therefrom, except to the extent that such amendment, waiver or 

consent would reduce the principal of, or interest on, the Notes or any 

fees or other amounts payable hereunder, in each case to the extent 

subject to such participation, or postpone any date fixed for any 

payment of principal of, or interest on, the Notes or any fees or other 

amounts payable hereunder, in each case to the extent subject to such 

participation. 

 

                (f)     Any Lender may, in connection with any assignment or 

participation or proposed assignment or participation pursuant to this 

Section 8.07, disclose to the assignee or participant or proposed 

assignee or participant, any information relating to the Borrower 

furnished to such Lender by or on behalf of the Borrower; provided that, 

prior to any such disclosure, the assignee or participant or proposed 

assignee or participant shall agree in writing to be bound by the terms 

of Section 8.08. 

 

                (g)     Notwithstanding any other provision set forth in this 

Agreement, any Lender may at any time create a security interest in all 

or any portion of its rights under this Agreement (including, without 

limitation, the Advances owing to it and any Note or Notes held by it) 

in favor of any Federal Reserve Bank in accordance with Regulation A of 

the Board of Governors of the Federal Reserve System. 

 

                SECTION 8.08.  Confidentiality.  Each Lender and the Agent 

agrees (on behalf of itself and each of its Affiliates, directors, 

employees and representatives) to use reasonable precautions to keep 

confidential, in accordance with safe and sound banking practices, any 

non-public information supplied to it by the Borrower pursuant to this 

Agreement after such information is identified by the Borrower as being 

confidential, provided that nothing herein shall limit the disclosure of 

any such information (a) to the extent required by statute, rule, 

regulation or judicial process, provided that the Borrower is given 

prompt written notice (to the extent permitted by law) that such 

disclosure is required, (b) to counsel for any of the Lenders of the 

Agent, (c) to bank examiners, auditors or accountants, (d) in connection 

with any litigation to which any one or more of the Lenders is a party, 

provided that the Borrower has been given prompt prior written notice 

(to the extent permitted by law) of such proposed disclosure or (e) to 

any assignee or participant (or prospective assignee or participant) so 

long as such assignee or participant (or prospective assignee or 

participant) agrees in writing to be bound by the terms of this Section 

8.08. 

 

                SECTION 8.09.  Governing Law.  This Agreement and the Notes 

shall be governed by, and construed in accordance with, the laws of the 

State of New York. 

 

                SECTION 8.10.  Execution in Counterparts.  This Agreement 

may be executed in any number of counterparts and by different parties 

hereto in separate counterparts, each of which when so executed shall be 

deemed to be an original and all of which taken together shall 

constitute one and the same agreement.  Delivery of an executed 

counterpart of a signature page to this Agreement by telecopier shall be 

effective as delivery of a manually executed counterpart of this 

Agreement. 

 

                SECTION 8.11.  Jurisdiction, Etc.  (a)  Each of the parties 

hereto hereby irrevocably and unconditionally submits, for itself and 

its property, to the nonexclusive jurisdiction of any New York State 

court or federal court of the United States of America sitting in New 

York City, and any appellate court from any thereof, in any action or 

proceeding arising out of or relating to this Agreement or the Notes, or 

for recognition or enforcement of any judgment, and each of the parties 

hereto hereby irrevocably and unconditionally agrees that all claims in 

respect of any such action or proceeding may be heard and determined in 

any such New York State court or, to the extent permitted by law, in 

such federal court. The Borrower hereby further irrevocably consents to 

the service of process in any action or proceeding in such courts by the 

mailing thereof by any parties hereto by registered or certified mail, 

postage prepaid, to the Borrower at its address specified pursuant to 

Section 8.02. Each of the parties hereto agrees that a final judgment in 

any such action or proceeding shall be conclusive and may be enforced in 

other jurisdictions by suit on the judgment or in any other manner 

provided by law, provided that this sentence shall not limit the right 

of any party hereto to appeal any judgment.  Nothing in this Agreement 



shall affect any right that any party may otherwise have to bring any 

action or proceeding relating to this Agreement or the Notes in the 

courts of any jurisdiction. 

 

                (b)     Each of the parties hereto irrevocably and 

unconditionally waives, to the fullest extent it may legally and 

effectively do so, any objection that it may now or hereafter have to 

the laying of venue of any suit, action or proceeding arising out of or 

relating to this Agreement or the Notes in any New York State or federal 

court.  Each of the parties hereto hereby irrevocably waives, to the 

fullest extent permitted by law, the defense of an inconvenient forum to 

the maintenance of such action or proceeding in any such court. 

 

 

                SECTION 8.12.  Waiver of Jury Trial.  Each of the Borrower, 

the Agent and the Lenders hereby irrevocably waives all right to trial 

by jury in any action, proceeding or counterclaim (whether based on 

contract, tort or otherwise) arising out of or relating to this 

Agreement or the Notes or the actions of the Agent or any Lender in the 

negotiation, administration, performance or enforcement thereof. 

 

                IN WITNESS WHEREOF, the parties hereto have caused this 

Agreement to be executed by their respective officers thereunto duly 

authorized, as of the date first above written. 

 

                                  APPLIED MATERIALS, INC. 

 

 

                                  By /s/ Nancy H. Handel 

                                  Title: Vice President, Global Finance and 

                                         Treasurer 

 

 

 

                                   By /s/ Joseph R. Bronson 

                                   Title: Senior Vice President, Chief 

                                          Financial Officer and 

                                          Chief Administrative Officer 

 

 

 

 

                                   CITICORP USA, INC. 

                                     as Agent 

 

 

                                   By /s/ Carolyn A. Kee 

                                   Title: Attorney-in-Fact 

 

 

                               Initial Lenders 

Commitment 

                                 Arranger 

 

$50,000,000                        CITICORP USA, INC. 

 

 

                                    By /s/ Carolyn A. Kee 

                                    Title: Attorney-in-Fact 

 

                                  Co-Agent 

 

$35,000,000                         BANK OF AMERICA NATIONAL TRUST 

                                    AND SAVINGS ASSOCIATION 

 

 

                                    By: /s/ Roger J. Fleischmann, Jr. 

                                    Title: Vice President 

 

 

                               Lenders 

 

$30,000,000                         DEUTSCHE BANK AG NEW YORK 

                                    AND/OR CAYMAN ISLANDS BRANCHES 

 

 

                                    By /s/ Stephan A. Wiedemann 

                                    Title: Director 

 

                                    By /s/ Alexander Karow 

                                    Title: Associate 



 

 

$30,000,000                         MELLON BANK, N.A. 

 

 

                                    By /s/ L. C. Ivey 

                                    Title: Vice President 

 

 

$21,000,000                         BANK OF NEW YORK 

 

 

                                    By /s/ Elizabeth T. Ying 

                                    Title: Vice President 

 

 

$21,000,000                         BANQUE NATIONALE DE PARIS 

 

 

                                     By /s/ Rafael C. Lumanlan 

                                     Title: Vice President 

 

 

                                     By /s/ Stuart Darby 

                                     Title: Assistant Vice President 

 

 

 

 

$21,000,000                          CREDIT SUISSE FIRST BOSTON 

 

 

                                      By /s/ Chris Horgan 

                                      Title: Vice President 

 

 

                                      By /s/ Kristin Lepri 

                                      Title: Associate 

 

 

 

$21,000,000                           KEY BANK NATIONAL ASSOCIATION 

 

 

                                       By /s/ Mary K. Young 

                                       Title: Vice President 

 

 

 

$21,000,000                           UNION BANK OF CALIFORNIA, N.A. 

 

 

                                       By /s/ Glenn Leyrer 

                                       Title: Vice President 

 

 

 

 

$250,000,000    Total of the Commitments 

 

 

 

        SCHEDULE I 

        APPLIED MATERIALS, INC. 

        364-DAY CREDIT AGREEMENT 

        APPLICABLE LENDING OFFICES 

 

 

 

 

 

Name of Initial     Domestic Lending      Eurodollar Lending         CD Lending 

     Lender              Office                  Office                 Office 

                                                        

Bank of America  1850 Gateway Blvd.     1850 Gateway Blvd.      1850 Gateway Blvd. 

NT&SA            Concord, CA  94520     Concord, CA  94520      Concord, CA  94520 

                 Attn: Karen Lynn       Attn: Karen Lynn        Attn: Karen Lynn 

                 Matthews               Matthews                Matthews 

                 Tel: 925 675-7389      Tel: 925 675-7389       Tel: 925 675-7389 

                 Fax: 925 675-7531      Fax: 925 675-7531       Fax: 925 675-7531 



 

Bank of New York One Wall Street        One Wall Street         One Wall Street 

                 22nd Floor             22nd Floor              22nd Floor 

                 New York, NY  10286    New York, NY  10286     New York, NY  10286 

                 Attn: Sandra Morgan    Attn: Sandra Morgan     Attn: Sandra Morgan 

                 or Dawn Hertling       or Dawn Hertling        or Dawn Hertling 

                 Tel: 212 635-6743/6742 Tel: 212 635-6743/6742  Tel: 212 635-6743/6742 

                 Fax: 212 635-6877/6399 Fax: 212 635-6877/6399  Fax: 212 635-6877/6399 

 

Banque Nationale 180 Montgomery Street  180 Montgomery Street   180 Montgomery Street 

de Paris         San Francisco, CA      San Francisco, CA       San Francisco, CA 

                 94194                   94194                   94194 

                 Attn: Donald A. Hart   Attn: Donald A. Hart    Attn: Donald A. Hart 

                 Tel: 415 956-2511      Tel: 415 956-2511       Tel: 415 956-2511 

                 Fax: 415 989-9041      Fax: 415 989-9041       Fax: 415 989-9041 

 

Citicorp USA, IncTwo Penns Way          Two Penns Way           Two Penns Way 

                 New Castle, DE 19720   New Castle, DE 19720    New Castle, DE 19720 

                 Attn: Lenny Sarcona    Attn: Lenny Sarcona     Attn: Lenny Sarcona 

                 Tel: 302 894-6003      Tel: 302 894-6003       Tel: 302 894-6003 

                 Fax: 302 894-6120      Fax: 302 894-6120       Fax: 302 894-6120 

 

Credit Suisse    11 Madison Avenue      11 Madison Avenue       11 Madison Avenue 

First Boston     New York, NY 10010     New York, NY 10010      New York, NY 10010 

                 Attn: Ronald Davis     Attn: Ronald Davis      Attn: Ronald Davis 

                 Tel: 212 322-1865      Tel: 212 322-1865       Tel: 212 322-1865 

                 Fax: 212 335-0593      Fax: 212 335-0593       Fax: 212 335-0593 

 

Deutsche Bank AG,New York Branch        Cayman Islands Branch   New York Branch 

New York and/or  31 West 52nd Street    c/o New York Branch     31 West 52nd Street 

Cayman Islands   New York, NY 10019     31 West 52nd Street     New York, NY 10019 

Branches         Attn: Nancy Zorn       New York, NY 10019      Attn: Nancy Zorn 

                 Tel: 212 469-4112      Attn: Nancy Zorn        Tel: 212 469-4112 

                 Fax: 212 469-4138      Tel: 212 469-4112       Fax: 212 469-4138 

                                        Fax: 212 469-4138 

 

Key Bank National700 5th Avenue         700 5th Avenue          700 5th Avenue 

Association      46th Floor             46th Floor              46th Floor 

                 Seattle, WA 98104      Seattle, WA 98104       Seattle, WA 98104 

                 Attn: Mary K. Young    Attn: Mary K. Young     Attn: Mary K. Young 

                 Tel: 206 684-6085      Tel: 206 684-6085       Tel: 206 684-6085 

                 Fax: 206 684-6035      Fax: 206 684-6035       Fax: 206 684-6035 

 

Mellon Bank, N.A.Three Mellon Bank      Three Mellon Bank       Three Mellon Bank 

                 Center 153-2303        Center 153-2303         Center 153-2303 

                 Pittsburgh, PA 15259   Pittsburgh, PA 15259    Pittsburgh, PA 15259 

                 Attn: Loan             Attn: Loan              Attn: Loan 

                 Administration         Administration          Administration 

                 Tel: 412 234-1870      Tel: 412 234-1870       Tel: 412 234-1870 

                 Fax: 312 234-2027      Fax: 312 234-2027       Fax: 312 234-2027 

 

Union Bank of    400 California Street  400 California Street   400 California Street 

California, N.A. 6th Floor              6th Floor               6th Floor 

                 San Francisco, CA      San Francisco, CA       San Francisco, CA 

                 94104                   94104                  94104 

                 Attn: Glenn Leyrer     Attn: Glenn Leyrer      Attn: Glenn Leyrer 

                 Tel: 415 705-7578      Tel: 415 705-7578       Tel: 415 705-7578 

                 Fax: 415 705-7111      Fax: 415 705-7111       Fax: 415 705-7111 

 

 

 



 

 

 

        EXHIBIT A-1 - FORM OF 

        REVOLVING CREDIT 

        PROMISSORY NOTE 

 

 

 

U.S.$_______________                          Dated:  _______________, 199_ 

 

 

 

                FOR VALUE RECEIVED, the undersigned, APPLIED MATERIALS, 

INC., a Delaware corporation (the "Borrower"), HEREBY PROMISES TO PAY to 

the order of _________________________ (the "Lender") for the account of 

its Applicable Lending Office on the later of Termination Date and the 

date designated pursuant to Section 2.06 of the Credit Agreement (each 

as defined in the Credit Agreement referred to below) the principal sum 

of U.S.$[amount of the Lender's Commitment in figures] or, if less, the 

aggregate principal amount of the Revolving Credit Advances made by the 

Lender to the Borrower pursuant to the 364-Day Credit Agreement dated as 

of March 12, 1999 among the Borrower, the Lender and certain other 

lenders parties thereto, Bank of America NT&SA, as Co-Agent, and 

Citicorp USA, Inc., as Agent for the Lender and such other lenders(as 

amended or modified from time to time, the "Credit Agreement"; the terms 

defined therein being used herein as therein defined) outstanding on 

such date. 

 

                The Borrower promises to pay interest on the unpaid 

principal amount of each  Revolving Credit Advance from the date of such 

Revolving Credit Advance until such principal amount is paid in full, at 

such interest rates, and payable at such times, as are specified in the 

Credit Agreement. 

 

                Both principal and interest are payable in lawful money of 

the United States of America to Citicorp, as Agent, at 399 Park Avenue, 

New York, New York 10043, in same day funds.  Each Revolving Credit 

Advance owing to the Lender by the Borrower pursuant to the Credit 

Agreement, and all payments made on account of principal thereof, shall 

be recorded by the Lender and, prior to any transfer hereof, endorsed on 

the grid attached hereto which is part of this Promissory Note. 

 

                This Promissory Note is one of the Revolving Credit Notes 

referred to in, and is entitled to the benefits of, the Credit 

Agreement.  The Credit Agreement, among other things, (i) provides for 

the making of Revolving Credit Advances by the Lender to the Borrower 

from time to time in an aggregate amount not to exceed at any time 

outstanding the U.S. dollar amount first above mentioned, the 

indebtedness of the Borrower resulting from each such Revolving Credit 

Advance being evidenced by this Promissory Note and (ii) contains 

provisions for acceleration of the maturity hereof upon the happening of 

certain stated events and also for prepayments on account of principal 

hereof prior to the maturity hereof upon the terms and conditions 

therein specified. 

 

                                                        APPLIED MATERIALS, INC. 

 

 

                                                        By 

                                                           Title: 

 



 

 

                    ADVANCES AND PAYMENTS OF PRINCIPAL 

 

 

                              Amount of 

               Amount of     Principal Paid   Unpaid Principal    Notation 

    Date        Advance        or Prepaid          Balance         Made By 

 

 

 

 

 

 

 



 

 

 

 

 

 

        EXHIBIT A-2 - FORM OF 

        COMPETITIVE BID 

        PROMISSORY NOTE 

 

 

 

U.S.$_______________                               Dated:  _______________, 199_ 

 

 

 

                FOR VALUE RECEIVED, the undersigned, APPLIED MATERIALS, 

INC., a Delaware corporation (the "Borrower"), HEREBY PROMISES TO PAY to 

the order of _________________________ (the "Lender") for the account of 

its Applicable Lending Office (as defined in the 365-Day Credit 

Agreement dated as of _______________, 199_ among the Borrower, the 

Lender and certain other lenders parties thereto, Bank of America NT&SA, 

as Co-Agent, and Citicorp USA, Inc., as Agent for the Lender and such 

other lenders (as amended or modified from time to time, the "Credit 

Agreement"; the terms defined therein being used herein as therein 

defined)), on _______________, 199_, the principal amount of 

U.S.$______________. 

 

                The Borrower promises to pay interest on the unpaid 

principal amount hereof from the date hereof until such principal amount 

is paid in full, at the interest rate and payable on the interest 

payment date or dates provided below: 

 

Interest Rate: _____% per annum (calculated on the basis of a year 

of _____ days for the actual number of days elapsed). 

 

                Both principal and interest are payable in lawful money of 

________________ to Citicorp, as agent, for the account of the Lender at 

the office of  _________________________, at _________________________ 

in same day funds. 

 

                This Promissory Note is one of the Competitive Bid Notes 

referred to in, and is entitled to the benefits of, the Credit 

Agreement.  The Credit Agreement, among other things, contains 

provisions for acceleration of the maturity hereof upon the happening of 

certain stated events. 

 

                The Borrower hereby waives presentment, demand, protest and 

notice of any kind.  No failure to exercise, and no delay in exercising, 

any rights hereunder on the part of the holder hereof shall operate as a 

waiver of such rights. 

 

                This Promissory Note shall be governed by, and construed in 

accordance with, the laws of the State of New York. 

 

                                                        APPLIED MATERIALS, INC. 

 

 

                                                        By 

                                                           Title: 



 

 

 

        EXHIBIT B-1 - FORM OF NOTICE OF 

        REVOLVING CREDIT BORROWING 

 

Citicorp USA, Inc., as Agent 

  for the Lenders parties 

  to the Credit Agreement 

  referred to below 

  Two Penns Way 

  New Castle, Delaware 19720 

                                                        [Date] 

 

                Attention: Bank Loan Syndications Department 

 

Ladies and Gentlemen: 

 

                The undersigned, APPLIED MATERIALS, INC., refers to the 364- 

Day Credit Agreement, dated as of March 12, 1999 (as amended or modified 

from time to time, the "Credit Agreement", the terms defined therein 

being used herein as therein defined), among the undersigned, certain 

Lenders parties thereto, Bank of America NT&SA, as Co-Agent, and 

Citicorp USA, Inc., as Agent for said Lenders, and hereby gives you 

notice, irrevocably, pursuant to Section 2.02 of the Credit Agreement 

that the undersigned hereby requests a Revolving Credit Borrowing under 

the Credit Agreement, and in that connection sets forth below the 

information relating to such Revolving Credit Borrowing (the "Proposed 

Revolving Credit Borrowing") as required by Section 2.02(a) of the 

Credit Agreement: 

 

        (i)     The Business Day of the Proposed Revolving Credit 

Borrowing is _______________, 199_. 

 

        (ii)    The Type of Advances comprising the Proposed Revolving 

Credit Borrowing is [Base Rate Advances] [Eurodollar Rate 

Advances] [Adjusted CD Rate Advances]. 

 

        (iii)   The aggregate amount of the Proposed Revolving Credit 

Borrowing is $_______________. 

 

        [(iv)   The initial Interest Period for each [Eurodollar Rate 

Advance] [Adjusted CD Rate Advance] made as part of the Proposed 

Revolving Credit Borrowing is _____ month[s].] 

 

                The undersigned hereby certifies that the following 

statements are true on the date hereof, and will be true on the date of 

the Proposed Revolving Credit Borrowing: 

 

        (A)     the representations and warranties contained in 

Section 4.01 of the Credit Agreement (except the representations 

set forth in subsection (d)(i) thereof and in subsection (e)(i) 

thereof) are correct, before and after giving effect to the 

Proposed Revolving Credit Borrowing and to the application of the 

proceeds therefrom, as though made on and as of such date; and 

 

        (B)     no event has occurred and is continuing, or would 

result from such Proposed Revolving Credit Borrowing or from the 

application of the proceeds therefrom, that constitutes a Default. 

 

                                                        Very truly yours, 

 

                                                        APPLIED MATERIALS, INC. 

 

 

                                                        By 

                                                           Title: 



 

 

 

        EXHIBIT B-2 - FORM OF NOTICE OF 

        COMPETITIVE BID BORROWING 

 

 

Citicorp USA, Inc., as Agent 

  for the Lenders parties 

  to the Credit Agreement 

  referred to below 

  Two Penns Way 

  New Castle, Delaware 19720 

                                                        [Date] 

 

                Attention: Bank Loan Syndications Department 

 

 

Ladies and Gentlemen: 

 

                The undersigned, APPLIED MATERIALS, INC., refers to the 364- 

Day Credit Agreement, dated as of March 12, 1999 (as amended or modified 

from time to time, the "Credit Agreement", the terms defined therein 

being used herein as therein defined), among the undersigned, certain 

Lenders parties thereto, Bank of America NT&SA, as Co-Agent, and 

Citicorp USA, Inc., as Agent for said Lenders, and hereby gives you 

notice, irrevocably, pursuant to Section 2.03 of the Credit Agreement 

that the undersigned hereby requests a Competitive Bid Borrowing under 

the Credit Agreement, and in that connection sets forth the terms on 

which such Competitive Bid Borrowing (the "Proposed Competitive Bid 

Borrowing") is requested to be made: 

 

        (A)     Date of Competitive Bid Borrowing       ________________________ 

        (B)     Amount of Competitive Bid Borrowing     ________________________ 

        (C)     [Maturity Date] [Interest Period]       ________________________ 

        (D)     Interest Rate Basis                     ________________________ 

        (E)     Interest Payment Date(s)                ________________________ 

        (F)     ___________________                     ________________________ 

        (G)     ___________________                     ________________________ 

 

                The undersigned hereby certifies that the following 

statements are true on the date hereof, and will be true on the date of 

the Proposed Competitive Bid Borrowing: 

 

        (a)     the representations and warranties contained in 

Section 4.01 are correct, before and after giving effect to the 

Proposed Competitive Bid Borrowing and to the application of the 

proceeds therefrom, as though made on and as of such date; 

 

        (b)     no event has occurred and is continuing, or would 

result from the Proposed Competitive Bid Borrowing or from the 

application of the proceeds therefrom, that constitutes a Default; 

 

        (c)     no event has occurred and no circumstance exists as a 

result of which the information concerning the undersigned that 

has been provided to the Agent and each Lender by the undersigned 

in connection with the Credit Agreement would include an untrue 

statement of a material fact or omit to state any material fact or 

any fact necessary to make the statements contained therein, in 

the light of the circumstances under which they were made, not 

misleading; and 

 

        (d)     the aggregate amount of the Proposed Competitive Bid 

Borrowing and all other Borrowings to be made on the same day 

under the Credit Agreement is within the aggregate amount of the 

unused Commitments of the Lenders. 

 

                The undersigned hereby confirms that the Proposed 

Competitive Bid Borrowing is to be made available to it in accordance 

with Section 2.03(a)(v) of the Credit Agreement. 

 

                                                        Very truly yours, 

 

                                                        APPLIED MATERIALS, INC. 

 

 

 

                                                        By 

                                                           Title: 

 



 

 

        EXHIBIT C - FORM OF 

        ASSIGNMENT AND ACCEPTANCE 

 

 

                Reference is made to the 364-Day Credit Agreement dated as 

of March 12, 1999 (as amended or modified from time to time, the "Credit 

Agreement") among Applied Materials, Inc., a Delaware corporation (the 

"Borrower"), the Lenders (as defined in the Credit Agreement), Bank of 

America NT&SA, as Co-Agent, and Citicorp USA, Inc., as agent for the 

Lenders (the "Agent").  Terms defined in the Credit Agreement are used 

herein with the same meaning. 

 

                The "Assignor" and the "Assignee" referred to on Schedule I 

hereto agree as follows: 

 

                1.      The Assignor hereby sells and assigns to the Assignee, 

and the Assignee hereby purchases and assumes from the Assignor, an 

interest in and to the Assignor's rights and obligations under the 

Credit Agreement as of the date hereof (other than in respect of 

Competitive Bid Advances and Competitive Bid Notes) equal to the 

percentage interest specified on Schedule 1 hereto of all outstanding 

rights and obligations under the Credit Agreement (other than in respect 

of Competitive Bid Advances and Competitive Bid Notes).  After giving 

effect to such sale and assignment, the Assignee's Commitment and the 

amount of the Revolving Credit Advances owing to the Assignee will be as 

set forth on Schedule 1 hereto. 

 

                2.      The Assignor (i) represents and warrants that it is 

the legal and beneficial owner of the interest being assigned by it 

hereunder and that such interest is free and clear of any adverse claim; 

(ii) makes no representation or warranty and assumes no responsibility 

with respect to any statements, warranties or representations made in or 

in connection with the Credit Agreement or the execution, legality, 

validity, enforceability, genuineness, sufficiency or value of the 

Credit Agreement or any other instrument or document furnished pursuant 

thereto; (iii) makes no representation or warranty and assumes no 

responsibility with respect to the financial condition of the Borrower 

or the performance or observance by the Borrower of any of its 

obligations under the Credit Agreement or any other instrument or 

document furnished pursuant thereto; and (iv) attaches the Revolving 

Credit Note held by the Assignor and requests that the Agent exchange 

such Revolving Credit Note for a new Revolving Credit Note payable to 

the order of the Assignee in an amount equal to the Commitment assumed 

by the Assignee pursuant hereto or new Revolving Credit Notes payable to 

the order of the Assignee in an amount equal to the Commitment assumed 

by the Assignee pursuant hereto and the Assignor in an amount equal to 

the Commitment retained by the Assignor under the Credit Agreement, 

respectively, as specified on Schedule 1 hereto. 

 

                3.      The Assignee (i) confirms that it has received a copy 

of the Credit Agreement, together with copies of the financial 

statements referred to in Section 4.01 thereof and such other documents 

and information as it has deemed appropriate to make its own credit 

analysis and decision to enter into this Assignment and Acceptance; (ii) 

agrees that it will, independently and without reliance upon the Agent, 

the Assignor or any other Lender and based on such documents and 

information as it shall deem appropriate at the time, continue to make 

its own credit decisions in taking or not taking action under the Credit 

Agreement; (iii) confirms that it is an Eligible Assignee; (iv) appoints 

and authorizes the Agent to take such action as agent on its behalf and 

to exercise such powers and discretion under the Credit Agreement as are 

delegated to the Agent by the terms thereof, together with such powers 

and discretion as are reasonably incidental thereto; (v) agrees that it 

will perform in accordance with their terms all of the obligations that 

by the terms of the Credit Agreement are required to be performed by it 

as a Lender; and (vi) attaches any U.S. Internal Revenue Service forms 

required under Section 2.14 of the Credit Agreement. 

 

                4.      Following the execution of this Assignment and 

Acceptance, it will be delivered to the Agent for acceptance and 

recording by the Agent.  The effective date for this Assignment and 

Acceptance (the "Effective Date") shall be the date of acceptance hereof 

by the Agent, unless otherwise specified on Schedule 1 hereto. 

 

                5.      Upon such acceptance and recording by the Agent, as of 

the Effective Date, (i) the Assignee shall be a party to the Credit 

Agreement and, to the extent provided in this Assignment and Acceptance, 

have the rights and obligations of a Lender thereunder and (ii) the 



Assignor shall, to the extent provided in this Assignment and 

Acceptance, relinquish its rights and be released from its obligations 

under the Credit Agreement. 

 

                6.      Upon such acceptance and recording by the Agent, from 

and after the Effective Date, the Agent shall make all payments under 

the Credit Agreement and the Revolving Credit Notes in respect of the 

interest assigned hereby (including, without limitation, all payments of 

principal, interest and facility fees with respect thereto) to the 

Assignee.  The Assignor and Assignee shall make all appropriate 

adjustments in payments under the Credit Agreement and the Revolving 

Credit Notes for periods prior to the Effective Date directly between 

themselves. 

 

                7.      This Assignment and Acceptance shall be governed by, 

and construed in accordance with, the laws of the State of New York. 

 

                8.      This Assignment and Acceptance may be executed in any 

number of counterparts and by different parties hereto in separate 

counterparts, each of which when so executed shall be deemed to be an 

original and all of which taken together shall constitute one and the 

same agreement.  Delivery of an executed counterpart of Schedule 1 to 

this Assignment and Acceptance by telecopier shall be effective as 

delivery of a manually executed counterpart of this Assignment and 

Acceptance. 

 

                IN WITNESS WHEREOF, the Assignor and the Assignee have 

caused Schedule 1 to this Assignment and Acceptance to be executed by 

their officers thereunto duly authorized as of the date specified 

thereon. 

 



 

                                   Schedule 1 

                                       to 

                            Assignment and Acceptance 

 

 

Percentage interest assigned:                                           _____% 

 

Assignee's Commitment:                                             $__________ 

 

Aggregate outstanding principal amount of Revolving Credit Advances 

assigned:                                                          $__________ 

 

Principal amount of Revolving Credit Note payable to Assignee:     $__________ 

 

Principal amount of Revolving Credit Note payable to Assignor      $__________ 

 

Effective Date* :        _______________, 199_ 

 

                                                [NAME OF ASSIGNOR], as Assignor 

 

 

                                                  By 

                                                           Title: 

 

                                                  Dated:  _______________, 199_ 

 

 

                                                 [NAME OF ASSIGNEE], as Assignee 

 

 

                                                   By 

                                                           Title: 

 

                                                   Dated:  _______________, 199_ 

 

                                                        Domestic Lending Office: 

                                                                [Address] 

 

                                                      Eurodollar Lending Office: 

                                                                [Address] 

 

Accepted [and Approved]**  this 

__________ day of _______________, 199_ 

 

CITICORP USA, INC., as Agent 

 

By 

   Title: 

 

 

[Approved this __________ day 

of _______________, 199_ 

 

APPLIED MATERIALS, INC. 

 

By                                      ]*** 

   Title: 

 

 

       *  This date should be no earlier than five Business Days after the 

delivery of this Assignment and Acceptance to the Agent. 

      **  Required if the Assignee is an Eligible Assignee solely by reason of 

clause (iii) of the definition of "Eligible Assignee". 

      *** Required if the Assignee is an Eligible Assignee solely by reason of 

clause (iii) of the definition of "Eligible Assignee". 

 



 

 

        EXHIBIT D - FORM OF 

        OPINION OF COUNSEL 

        FOR THE BORROWER 

 

 

                                                        [Effective Date] 

 

 

To the Lenders and the Agent 

Referred to Below 

Citicorp USA., Inc, as Agent 

399 Park Avenue 

New York, New York 10043 

 

 

Ladies and Gentlemen: 

 

 

Re: 364-Day Credit Agreement 

 

 

        I am the Managing Director, Legal Affairs of Applied Materials, 

Inc. (the "Borrower") and have acted as its counsel in connection with 

the execution and delivery of that certain 364-Day Credit Agreement (the 

"Credit Agreement") dated as of March 12, 1999 among the Borrower, the 

Lenders signatory thereto, Bank of America NT&SA, as Co-Agent, and 

Citicorp USA, Inc., as Agent.  Except as otherwise defined herein, all 

terms used herein and defined in the Credit agreement or any agreement 

delivered thereunder shall have the meanings assigned to them therein. 

 

        In connection with this opinion, I have examined executed copies 

of the Credit Agreement and the Notes and such other documents, records, 

agreements and certificates as I have deemed appropriate.  I have also 

reviewed such matters of law as I have considered relevant for the 

purpose of this opinion. 

 

        Based upon the foregoing, I am of the opinion that: 

 

        1.      The Borrower is a corporation duly incorporated, validly 

existing and in good standing under the laws of the State of Delaware, 

and has the corporate power and authority to own its assets and to 

transact the business in which it is now engaged or proposes to be 

engaged. 

 

        2.      The execution, delivery and performance by the Borrower of 

the Credit Agreement and the Notes are within the Borrower's corporate 

powers, have been duly authorized by all necessary corporate action, 

require no action by or in respect of, or filing with, any governmental 

body, agency or official and do not contravene, or constitute a default 

under, any provision of applicable law or regulation or of the 

certificate of incorporation or by-laws of the Borrower or, to the best 

of my knowledge, of (i) any judgment, injunction, order or decree, or 

(ii) any material agreement or other material instrument binding upon 

the Borrower, or result in the creating or imposition of any Lien on any 

asset of the Borrower. 

 

        3.      To the best of my knowledge, except as set forth under the 

heading "Legal Proceedings" in the Company's 1997 Form 10-K, there are 

no pending or threatened actions, suits or proceedings against or 

affecting the Company or any of its Subsidiaries before any court, 

governmental agency or arbitrator in which there is a reasonable 

possibility of an adverse determination which would have a Material 

Adverse Effect, or which in any manner draws into question the validity 

of the Credit Agreement or the Notes. 

 

Certain Assumptions 

 

        With your permission I have assumed the following: (a) the 

authenticity of original documents and the genuineness of all 

signatures; (b) the conformity to the originals of all documents 

submitted to me as copies and the truth, accuracy, and completeness of 

the information, representations and warranties contained in the 

records, documents, instruments and certificates I have reviewed; and 

(c) the absence of any evidence extrinsic to the provisions of the 

written agreements between the parties that the parties intended a 

meaning contrary to that expressed by those provisions. 

 

Certain Limitations and Qualifications 



 

        I express no opinion as to laws other than laws of the State of 

California, the federal law of the United States of America and the 

General Corporation Law of the State of Delaware.  I am licensed to 

practice law only in the State of California. 

 

        The phrase "to the best of my knowledge" is intended to indicate 

that, during the course of the performance of my duties as Managing 

Director, Legal Affairs, of the Borrower, no information that would give 

me current actual knowledge of the inaccuracy of such statement has come 

to my attention. 

 

Use of Opinion 

 

        This opinion is solely for your benefit (and the benefit of any 

assignee which becomes a Lender pursuant to Section 8.07 of the Credit 

Agreement) in connection with the transaction covered by the first 

paragraph of this letter and may not be relied upon, used, circulated, 

quoted or referred to, nor may copies hereof be delivered to, any other 

person without my prior written approval.  I disclaim any obligation to 

update this opinion for events occurring or coming to my attention after 

the date hereof. 

 

                                                Very truly yours, 

 

 

 

                                                Barry Quan 

                                                Managing Director, Legal Affairs 

 



 

 

        EXHIBIT E 

 

 

OPINION OF ORRICK, HERRINGTON & SUTCLIFFE LLP, 

SPECIAL COUNSEL FOR THE BORROWER 

 

 

To the Lenders and the Agent 

Referred to Below 

Citicorp USA, Inc., as Agent 

60 Wall Street 

New York, New York 10043 

 

Re: 364-Day Credit Agreement 

 

        We have acted as counsel to Applied Materials, Inc., a Delaware 

corporation (the "Borrower") in connection with that certain 364-Day 

Credit Agreement (the "Agreement") dated as of March 12, 1999 among the 

Borrower, the lenders signatory thereto (the "Lenders"), Bank of America 

NT&SA, as Co-Agent, and Citicorp USA, Inc., as Agent.  The capitalized 

terms herein are used as defined in the Credit Agreement. 

 

        In this regard, we have examined executed originals or copies of 

the following, copies of which have been delivered to you: 

 

                (a)     The Agreement; and 

 

                (b)     The Notes. 

 

        Based upon such examination and having regard for legal 

considerations which we deem relevant, we are of the opinion that the 

Agreement is and, when delivered under the Agreement, each Note will be, 

the legal, valid and binding obligation of the Borrower, enforceable 

against the Borrower in accordance with its respective terms. 

 

        With your permission we have assumed the following: (a) 

authenticity of original documents and the genuineness of all 

signatures; (b) the conformity to the originals of all documents 

submitted to us as copies; (c) the truth, accuracy, and completeness of 

the information, representations and warranties contained in the 

records, documents, instruments and certificates we have reviewed; (d) 

that the documents referred to herein were duly authorized, executed and 

delivered on behalf of the respective parties thereto and, other than 

with respect to the Borrower, are legal, valid, and binding obligations 

of such parties; (e) the compliance by you with any state or federal 

laws or regulations applicable to you in connection with the 

transactions described in the Agreement and the Notes; and (f) the 

absence of any evidence extrinsic to the provisions of the written 

agreements between the parties that the parties intended a meaning 

contrary to that expressed by those provisions. 

 

        We express no opinion as to matters of law in jurisdictions other 

than the State of New York and the United States. 

 

        Our opinion that any document is legal, valid, binding, or 

enforceable in accordance with its term is qualified as to: 

 

        (a)     limitations imposed by bankruptcy, insolvency, 

reorganization, arrangement, fraudulent  conveyance, moratorium, 

or other laws relating to or affecting the enforcement of 

creditors' rights generally; 

 

        (b)     general principles of equity, including without 

limitation concepts of mutuality, reasonableness, good faith and 

fair dealing, and the possible unavailability of specific 

performance or injunctive relief, regardless of whether such 

enforceability is considered in a proceeding in equity or at law; 

 

        (c)     the possibility that certain covenants and provisions 

for the acceleration of the maturity of the Notes may not be 

enforceable if enforcement would be unreasonable under the then 

existing circumstances, but in our opinion acceleration would be 

available if an event of default occurred as a result of a 

material breach of a material covenant; 

 

        (d)     the unenforceability under certain circumstances of 

provisions imposing penalties, forfeiture, late payment charges or 

an increase in interest rate upon delinquency in payment or the 



occurrence of any event of default; 

 

        (e)     rights to indemnification and contribution which may 

be limited by applicable law and equitable principles; and 

 

        (f)     the unenforceability under certain circumstances of 

provisions expressly or by implication waiving broadly or vaguely 

stated rights (including, without limitation, waivers of any 

objection to venue and forum non conveniens and the rights to a 

jury trial), the benefits of statutory constitutional provisions, 

unknown future rights, and defenses to obligations or rights 

granted by law, where such waivers are against public policy or 

prohibited by law. 

 

        We note that you are receiving of even date herewith the opinion 

of Barry Quan, Managing Director, Legal Affairs of the Borrower, as to 

certain matters relating to the Borrower.  We have made no independent 

examination of such matters.  We note for your information that Donald 

A. Slichter, the Secretary of the Borrower, is a partner in our firm. 

 

        This opinion is solely for your benefit (and the benefit of the 

Lenders which become parties to the Agreement as assignees under Section 

8.07 of the Agreement) in connection with the transaction covered by the 

first paragraph of this letter and may not be relied upon, used, 

circulated, quoted or referred to by, nor may copies hereof be delivered 

to, any other person without our prior written approval.  We disclaim 

any obligation to update this opinion letter for events occurring or 

coming to our attention after the date hereof. 

 

                                          Very truly yours, 

 

 

 

                                          ORRICK, HERRINGTON & SUTCLIFFE LLP 

 





 

                            AMENDMENT NO. 2 TO THE 

                            APPLIED MATERIALS, INC. 

                          1995 EQUITY INCENTIVE PLAN 

 

APPLIED MATERIALS, INC. (the "Company"), having adopted the 

Applied Materials, Inc. 1995 Equity Incentive Plan (the "Plan"), and 

having amended the Plan on one prior occasion, hereby amends the Plan as 

follows: 

 

1.        Effective as of December 10, 1998, Section 2.39 is 

amended by substituting the following for the first sentence thereof: 

 

"Retirement" means, in the case of an Employee, a 

Termination of Service by an Employee who at the 

time of the Termination has both (a)  attained at 

least age 60, and (b) completed at least 10 Years 

of Service.  For this purpose, "Years of Service" 

means the number of full months from the Employee's 

latest hire date with the Company or an Affiliate 

to the date in question, divided by 12.  The 

Employee's latest hire date shall be determined 

after giving effect to the non-401(k) Plan 

principles of North American Human Resources Policy 

No. 2-06, Re-Employment of Former 

Employees/Bridging of Service, as such Policy may 

be amended or superseded from time to time. 

Notwithstanding the preceding, in the case of any 

Option granted to any Employee prior to December 

10, 1998, "Retirement" means a Termination of 

Service by reason of the Employee's retirement at 

or after his or her normal retirement date under 

the Applied Materials, Inc. Employee Savings and 

Retirement Plan, or any successor plan. 

 

        2.  Effective as of December 10, 1997, Section 4.1 is 

amended by deleting the numeral 18,600,000 from the first sentence 

thereof and substituting the numeral 55,200,000 therefor. 

 

IN WITNESS WHEREOF, the Company, by its duly authorized 

officer, has executed this Amendment No. 2 on the date indicated below. 

 

 

                                     APPLIED MATERIALS, INC. 

 

Dated:  June 9, 1999                 By /s/ Donald A. Slichter 

                                     Title: Secretary 

 

 



 

 

[EMPLOYEE NAME] 

Employee ID Number 

Grant Number: 

 

                         APPLIED MATERIALS, INC. 

                   NONQUALIFIED STOCK OPTION AGREEMENT 

 

Applied Materials, Inc. (the "Company") hereby grants you, [NAME OF 

EMPLOYEE] (the "Employee"), an option under the Company's 1995 Equity 

Incentive Plan (the "Plan") to purchase shares of common stock of the 

Company.  The date of this Agreement is [DATE] (the "Grant Date").  In 

general, the latest date this option will expire is [DATE] (the "Expiration 

Date").  However, as provided in Appendix A (on the other side of this 

agreement), this option may expire earlier than the Expiration Date. 

Subject to the provisions of Appendix A and of the Plan, the principal 

features of this option are as follows: 

 

  Maximum Number of Shares 

Purchasable with this Option:           Exercise Price per Share: 

[NUMBER]                                US $______ 

 

Scheduled Vesting Dates:                Number of Shares 

[DATE]                                  [NUMBER] 

[DATE]                                  [NUMBER] 

[DATE]                                  [NUMBER] 

[DATE]                                  [NUMBER] 

 

Event Triggering                            Maximum Time to Exercise 

Option Termination                           After Triggering 

Event* 

Termination of Service (except as shown below)     30 days 

Termination of Service due to Retirement (age 60 

  or over with at least 10 Years of Service)        1 year 

Termination of Service due to Disability           6 months 

Termination of Service due to death                 1 year 

 

*  However, in no event may this option be exercised after the 

Expiration Date. 

 

IMPORTANT: 

IT IS YOUR RESPONSIBILITY TO EXERCISE THIS OPTION BEFORE IT EXPIRES. 

        Your signature below indicates your agreement and understanding 

that this option is subject to all of the terms and conditions contained 

in Appendix A and the Plan.  For example, important additional 

information on vesting and termination of this option is contained in 

Paragraphs 1 through 4 of Appendix A.  PLEASE BE SURE TO READ ALL OF 

APPENDIX A, WHICH CONTAINS THE SPECIFIC TERMS AND CONDITIONS OF THIS 

OPTION, INCLUDING INFORMATION CONCERNING CANCELLATION AND TERMINATION OF 

THIS OPTION. 

 

APPLIED MATERIALS, INC.                 EMPLOYEE 

 

___________________________________     ______________________________ 

[Title]                                 [Name] 

 

APPENDIX A - TERMS AND CONDITIONS OF NONQUALIFIED STOCK OPTION 

1.      Vesting Schedule.  As of the date of this Agreement, this option is 

scheduled to become exercisable as to the number of shares, and on the 

dates shown, on the attached Nonqualified Stock Option Agreement. 

However, the Committee, in its sole discretion, may lengthen or shorten 

the preceding vesting schedule if the Committee determines that the 

Employee's position, grade level, or responsibilities have changed 

significantly.  No change in the vesting schedule will (a) affect any 

shares which previously became exercisable, or (b) reduce the maximum 

number of shares subject to this option.  On any scheduled vesting date, 

vesting actually will occur only if the Employee has been continuously 

employed by the Company or an Affiliate from the Grant Date until such 

scheduled vesting date. 

2.      Additional Vesting upon Retirement of Employee.  In the event that 

the Employee completes at least 10 Years of Service and then incurs a 

Termination of Service due to Retirement, the right to exercise all or a 

portion of any shares subject to this option that remain unexercisable 

immediately prior to such Retirement shall accrue on the date on which the 

Retirement occurs as follows: 

(a)     if the Employee has less than 15 Years of Service as of the date of 

his or her Retirement, 50% of the shares that otherwise would have vested 

during the 12 months immediately following the Retirement (had the 

Employee remained an Employee throughout such 12 month period) shall 

accrue on the Retirement date; 



(b)     if the Employee has at least 15 (but less than 20) Years of Service 

as of the date of the Retirement, 100% of the shares that otherwise would 

have vested during the 12 months immediately following the Retirement (had 

the Employee remained an Employee throughout such 12 month period) shall 

accrue on the Retirement date; 

(c)     if the Employee has at least 20 (but less than 25) Years of Service 

as of the date of the Retirement, (i) 100% of the shares that otherwise 

would have vested during the 12 months immediately following the 

Retirement (had the Employee remained an Employee throughout such 12 month 

period) shall accrue on the Retirement date, and (ii) 50% of the shares 

that otherwise would have vested during the second 12 months following the 

Retirement (had the Employee remained an Employee throughout such 12 month 

period) shall accrue on the Retirement date; and 

(d)     if the Employee has at least 25 Years of Service as of the date of 

the Retirement, 100% of the shares that otherwise would have vested during 

the 24 months immediately following the Retirement (had the Employee 

remained an Employee throughout such 24 month period) shall accrue on the 

Retirement date. 

"Retirement" and "Years of Service" are defined in the Plan.  In general, 

"Retirement" means a Termination of Service by an Employee after he or she 

is at least age 60 and has completed at least 10 Years of Service, and 

"Years of Service" means full years of employment since the Employee's 

last hire date with the Company or an Affiliate (but giving credit for 

prior service under the non-401(k) Plan principles of Company North 

American Human Resources Policy No. 2-06, or any successor thereto). 

3.      Termination of Option.  In the event of the Employee's Termination 

of Service for any reason other than Retirement, Disability or death, the 

Employee may, within thirty (30) days after the date of the Termination, 

or prior to the Expiration Date, whichever shall first occur, exercise any 

vested but unexercised portion of this option.  In the event of the 

Employee's Termination of Service due to Retirement, the Employee may, 

within one (1) year after the date of such Termination, or prior to the 

Expiration Date, whichever shall first occur, exercise any vested but 

unexercised portion of the option.  In the event of the Employee's 

Termination of Service due to Disability, the Employee may, within six (6) 

months after the date of such Termination, or prior to the Expiration 

Date, whichever shall first occur, exercise any vested but unexercised 

portion of the option.  Upon the Employee's Termination of Service, any 

unvested portion of this option (after applying the rules of Paragraphs 2 

and 4) shall immediately terminate. 

4.      Death of Employee. If the Employee incurs a Termination of Service 

due to his or her death, then (a) the right to exercise one hundred 

percent (100%) of the shares subject to this option shall vest on the date 

of the Employee's Termination of Service, and (b) the Employee's 

designated beneficiary, or if either no beneficiary survives the Employee 

or beneficiary designations are not permitted under the Plan, the 

administrator or executor of the Employee's estate, may, within one (1) 

year after the date of death or prior to the Expiration Date, whichever 

shall first occur, exercise any unexercised portion of this option. If the 

Employee dies after incurring a Termination of Service but before any 

vested portion of this option has expired in accordance with Paragraph 3 

above, then the Employee's designated beneficiary, or if either no 

beneficiary survives the Employee or beneficiary designations are not 

permitted under the Plan, the administrator or executor of the Employee's 

estate, may, within one (1) year after the date of death or prior to the 

Expiration Date, whichever shall first occur, exercise any vested but 

unexercised portion of this option. Any transferee under this Paragraph 4 

must furnish the Company (A) evidence satisfactory to the Company 

establishing the valid transfer of the option, and (B) written acceptance 

of the terms and conditions of this option as set forth in this Agreement. 

5.      No Effect on Employment.  The Employee's employment with the 

Company and its Affiliates is on an at-will basis only, subject to the 

provisions of local law.  Accordingly, the terms of the Employee's 

employment with the Company and its Affiliates shall be determined from 

time to time by the Company or the Affiliate employing the Employee (as 

the case may be), and the Company or the Affiliate shall have the right, 

which is hereby expressly reserved, to terminate or change the terms of 

the employment of the Employee at any time for any reason whatsoever, with 

or without good cause (subject to the provisions of local law). 

6.      Address for Notices.  Any notice to be given to the Company under 

the terms of this Agreement shall be addressed to the Company, in care of 

Stock Administration, at Applied Materials, Inc., P.O. Box 58039, Santa 

Clara, CA 95052, or at such other address as the Company may hereafter 

designate in writing. 

7.      Option is Not Transferable.  Except as provided in Paragraph 4 

above, this option and the rights and privileges conferred hereby shall 

not be transferred, assigned, pledged or hypothecated in any way (whether 

by operation of law or otherwise) and shall not be subject to sale under 

execution, attachment or similar process.  Upon any attempt to transfer, 

assign, pledge, hypothecate or otherwise dispose of this option, or of any 

right or privilege conferred hereby, or upon any attempted sale under any 



execution, attachment or similar process, this option and the rights and 

privileges conferred hereby immediately shall become null and void. 

8.      Conditions to Exercise.  The exercise price for this option must be 

paid in the legal tender of the United States or, in the Committee's 

discretion, in shares of the Company's common stock.  No partial exercise 

of this option may be made for fewer than ten (10) shares.  Exercise of 

this option will not be permitted until satisfactory arrangements have 

been made for the payment of the appropriate amount of withholding taxes 

(as determined by the Company).  If the Employee receives a hardship 

withdrawal from the Employee's account under the Company's Employee 

Savings and Retirement Plan (the "401(k) Plan"), this option may not be 

exercised during the twelve (12) month period following the hardship 

withdrawal (unless the Company determines that exercise would not 

jeopardize the tax-qualification of the 401(k) Plan). 

9.      Plan Governs.  This Agreement is subject to all terms and 

provisions of the Plan.  In the event of a conflict between one or more 

provisions of this Agreement and one or more provisions of the Plan, the 

provisions of the Plan shall govern.  Terms used and not defined in this 

Agreement shall have the meaning set forth in the Plan.  This option is 

not an incentive stock option as defined in Section 422 of the Internal 

Revenue Code.  If the Employee is resident in Italy, only newly issued 

shares (rather than treasury shares) will be issued pursuant to this 

option. 

10.     Binding Agreement.  Subject to the limitation on the 

transferability of the option contained herein, this Agreement shall be 

binding upon and inure to the benefit of the heirs, legatees, legal 

representatives, successors and assigns of the parties hereto. 

11.     Committee Authority.  The Committee shall have the power to 

interpret the Plan and this Agreement and to adopt such rules for the 

administration, interpretation and application of the Plan as are 

consistent therewith and to interpret or revoke any such rules.  All 

actions taken and all interpretations and determinations made by the 

Committee in good faith shall be final and binding upon the Employee, the 

Company and all other interested persons.  The Committee shall not be 

personally liable for any action, determination or interpretation made in 

good faith with respect to the Plan or this Agreement. 

12.     Captions.  Captions provided herein are for convenience only and 

are not to serve as a basis for interpretation or construction of this 

Agreement. 

13.     Agreement Severable.  In the event that any provision in this 

Agreement shall be held invalid or unenforceable, such provision shall be 

severable from, and such invalidity or unenforceability shall not be 

construed to have any effect on, the remaining provisions of this 

Agreement. 

14.     Modifications to the Agreement.  This Agreement constitutes the 

entire understanding of the parties on the subjects covered.  The Employee 

expressly warrants that he or she is not accepting this Agreement in 

reliance on any promises, representations, or inducements other than those 

contained herein.  Modifications to this Agreement or the Plan can be made 

only in an express written contract executed by a duly authorized officer 

of the Company. 

15.     Amendment, Suspension, Termination.  By accepting this option, the 

Employee expressly warrants that he or she has received an option to 

purchase stock under the Plan, and has received, read and understood a 

description of the Plan.  The Employee understands that the Company has 

reserved the right to amend or terminate the Plan at any time, and that 

the grant of an option in one year or at one time does not in any way 

obligate the Company or any Affiliate thereof to make a grant in any 

future year or in any given amount.  The Employee acknowledges and 

understands that the Plan is wholly discretionary in nature and income 

received as a result of exercising an option under the Plan shall not be 

considered part of the Employee's normal or expected compensation subject 

to severance, resignation, redundancy or similar pay. 

16.     Disclosure of Employee Information.  By accepting this option, the 

Employee authorizes and directs the Company or any Affiliate of the 

Company to disclose to the Company or any of its Affiliates such 

information regarding the Employee's employment, the nature and amount of 

the Employee's compensation and the fact and conditions of the Employee's 

participation in the Plan as the Company or the Affiliate deems necessary 

to facilitate the administration of the Plan. 
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       THIS SCHEDULE CONTAINS SUMMARY FINANCIAL INFORMATION EXTRACTED 

               FROM THE CONSOLIDATED FINANCIAL STATEMENTS FOR THE SIX MONTHS 

               ENDED MAY 2, 1999. 
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ITEM IS SHOWN NET OF ALLOWANCE, CONSISTENT WITH BALANCE SHEET PRESENTATION. 

ITEM CONSISTS OF RESEARCH, DEVELOPMENT AND ENGINEERING EXPENSES. 

ITEM CONSISTS OF BASIC EARNINGS PER SHARE. 


